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Rules  appearing  under  this  heading  are  filed  under  the 
authority  granted  by  section  536.025,  RSMo  Supp. 
1999.  An  emergency  rule  may  be  adopted  by  an  agency  if 
the  agency  finds  that  an  immediate  danger  to  the  public 
health,  safety  or  welfare,  or  a compelling  governmental 
interest  requires  emergency  action;  follows  procedures 
best  calculated  to  assure  fairness  to  all  interested  persons 
and  parties  under  the  circumstances;  follows  procedures 
which  comply  with  the  protections  extended  by  the  Missouri 
and  the  United  States  Constitutions'  limits  the  scope  of 
such  rule  to  the  circumstances  creating  an  emergency  and 
requiring  emergency  procedure,  and  at  the  time  of  or  prior 
to  the  adoption  of  such  rule  files  with  the  secretary  of  state 
the  text  of  the  rule  together  with  the  specific  facts,  reasons 
and  findings  which  support  its  conclusion  that  there  is  an 
immediate  danger  to  the  public  health,  safety  or  welfare 
which  can  be  met  only  through  the  adoption  of  such  rule 
and  its  reasons  for  concluding  that  the  procedure  employed 
is  fair  to  all  interested  persons  and  parties  under  the  cir- 
cumstances. 

Rules  filed  as  emergency  rules  may  be  effective  not 
less  than  ten  days  after  filing  or  at  such  later  date  as 
may  be  specified  in  the  rule  and  may  be  terminated  at  any 
time  by  the  state  agency  by  filing  an  order  with  the  secre- 
tary of  state  fixing  the  date  of  such  termination,  which  order 
shall  be  published  by  the  secretary  of  state  in  the  Missouri 
Register  as  soon  as  practicable. 

All  emergency  rules  must  state  the  period  during  which 
they  are  in  effect,  and  in  no  case  can  they  be  in  effect 
more  than  180  calendar  days  or  30  legislative  days, 
whichever  period  is  longer.  Emergency  rules  are  not  renew- 
able, although  an  agency  may  at  any  time  adopt  an  identi- 
cal rule  under  the  normal  rulemaking  procedures. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 


adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rescission  covering  this  same  material  is  published  in 
this  issue  of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 
7 CSR  10-8.0U  Definitions 

PURPOSE:  This  rule  defines  terms  applicable  to  the 
Disadvantaged  Business  Enterprise  (DBE)  Program  established  by 
the  Missouri  Department  of  Transportation  (MoDOT)  in  this 
Chapter,  in  accordance  with  Title  49  Code  of  Federal  Regulations 
Part  26,  Section  1101  (b)  of  the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  Public  Law  105-178,  112  Stat.  107,  113, 
and  in  accordance  with  MoDOT’s  approved  DBE  Program  sub- 
mittals to  the  U.S.  Department  of  Transportation  (USDOT). 


EMERGENCY  RESCISSION 

7 CSR  10-8.010  General  Information.  This  rule  provided  gener- 
al information  for  implementation  of  Section  1003(b)  of  the 
Intermodal  Surface  Transportation  Efficiency  Act  of  1991  and  Title 
49  Code  of  Eederal  Regulations  part  23. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 


EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  fimding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
fair  to  all  interested  persons  and  parties  under  the  circumstances. 
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Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  The  following  words  and  phrases  have  the  same  meaning  and 
definition  in  MoDOT’s  DBE  Program  as  they  have  been  given  by 
USDOT  in  Title  49  CFR  Section  26.5:  “Affiliation”;  “Alaska 
Native”;  “Alaska  Native  Corporation”  or  “ANC”;  “Immediate 
family  member”;  “Indian  tribe”;  “Joint  venture”;  “Native 
Hawaiian”;  “Native  Hawaiian  Organization”;  “Personal  net 
worth”;  “Primary  industry  classification”;  “Principal  place  of 
business”;  “Set-aside”;  “Small  Business  Administration”; 
“Tribally-owned  concern.  ” 

(2)  The  following  words  and  phrases  have  the  meaning  and  defini- 
tion stated  below,  exelusively  for  the  purpose  of  administering  and 
regulating  the  DBE  Program  established  by  MoDOT  in  this 
Chapter: 

(A)  “CFR”  means  the  Code  of  Federal  Regulations,  published 
by  the  Offiee  of  the  Federal  Register,  National  Archives  and 
Reeords  Administration,  through  the  U.S.  Government  Printing 
Offiee,  Superintendent  of  Doeuments,  Washington,  D.C.  20402- 
9328. 

(B)  “Commission”  means  the  Missouri  Highways  and 
Transportation  Commission,  a state  agency  created  by  statute  and 
vested  with  authority  by  Artiele  IV,  Section  29,  Missouri 
Constitution. 

(C)  “Compliance”  when  used  with  respect  to  MoDOT  or  anoth- 
er USDOT  recipient,  means  that  recipient  has  correetly  imple- 
mented the  requirements  of  49  CFR  Part  26.  When  used  regarding 
a contractor,  subcontractor  or  supplier  on  a USDOT-assisted 
Commission  contract  with  funding  authority  described  in  49  CFR 
§ 26.3  (or  successor  funding  thereto),  “compliance”  means  that 
contractor,  subcontractor  or  supplier  has  correctly  implemented 
the  requirements  of  this  chapter,  the  relevant  DBE  Program  provi- 
sions of  the  Commission  contract,  and  49  CFR  Part  26. 

(D)  “Contract”  means  a legally  binding  relationship  obligating 
a seller  (including  but  not  limited  to  a contractor,  subcontractor  or 
supplier)  to  furnish  supplies  or  services  (including  but  not  limited 
to  construction  and  professional  services)  and  the  buyer  to  pay  for 
them.  For  the  purposes  of  this  chapter,  either  a lease  or  a sub- 
contract is  considered  to  be  a contract. 

(E)  “Contractor”  means  a person  or  firm  which  receives  a con- 
tract directly  from  the  Commission  or  another  USDOT  recipient  in 
a USDOT-assisted  highway,  transit  or  airport  program,  to  perform 
construction  (of  all  types  including  maintenance  and  repair)  work, 
project  design,  design-build,  or  other  professional  services. 

(F)  “CSR”  means  the  Code  of  State  Regulations  for  the  State  of 
Missouri,  published  by  the  Secretary  of  State  of  Missouri. 

(G)  “DBE”  means  a disadvantaged  business  enterprise. 

(H)  “Department”  means  the  Missouri  Department  of 
Transportation  or  “MoDOT”,  a constitutional  state  department 
answerable  and  subordinate  to  the  Commission  within  the 
Executive  Branch  of  Missouri  government,  which  entity  is  also 
described  in  Missouri  law  as  the  Missouri  Highways  and 
Transportation  Department;  unless  the  context  and  usage  of  the 
term  clearly  indicates  that  it  is  referring  to  the  United  States 
Department  of  Transportation  or  “USDOT”. 

(I)  “Disadvantaged  business  enterprise”  means  a for-profit  small 
business  concern— 

1 . That  is  at  least  51  percent  owned  by  one  or  more  individ- 
uals who  are  both  socially  and  economically  disadvantaged  or,  in 
the  case  of  a corporation  or  other  business  entity,  in  which  51  per- 
cent of  the  stock  or  shares  are  owned  by  one  or  more  socially  and 
economically  disadvantaged  individuals;  and 

2.  Whose  management  and  dally  business  operations  are  con- 
trolled by  one  or  more  of  those  socially  and  economically  disad- 
vantaged individuals  who  own  it. 


(J)  “FAA”  means  the  Federal  Aviation  Administration  within 
USDOT,  including  its  Administrator  and  his  or  her  designees. 

(K)  “FHWA”  means  the  Federal  Highway  Administration  with- 
in USDOT,  including  its  Administrator  and  his  or  her  designees. 

(L)  “FTA”  means  the  Federal  Transit  Administration  within 
USDOT,  including  its  Administrator  and  his  or  her  designees. 

(M)  “MoDOT”  means  the  Missouri  Department  of 
Transportation,  which  is  also  described  in  Missouri  law  as  the 
Missouri  Highways  and  Transportation  Department. 

(N)  “Noncompliance”  when  used  with  respect  to  MoDOT  or 
another  USDOT  recipient,  means  that  recipient  has  not  correctly 
implemented  the  requirements  of  49  CFR  I^rt  26.  When  used 
regarding  a contractor,  subcontractor  or  supplier  on  a USDOT- 
assisted  Commission  contract  with  funding  authority  described  in 
49  CFR  § 26.3  (or  successor  funding  thereto),  “compliance” 
means  that  contractor,  subcontractor  or  supplier  has  not  correctly 
implemented  either  the  requirements  of  this  chapter,  or  the  relevant 
DBE  Program  provisions  of  the  Commission  contract,  or  49  CFR 
Part  26,  or  a combination  of  those  legal  requirements. 

(O)  “Race-  and  gender-conscious”  measure  or  program  is  one 
that  is  focused  specifically  on  assisting  only  businesses  owned  and 
controlled  by  members  of  certain  racial  groups  and/or  the  feminine 
gender,  such  as  businesses  which  qualify  for  DBE  program  certi- 
fication under  USDOT’s  definition  of  a “socially  and  economical- 
ly disadvantaged  individual”  at  49  CFR  § 26.5,  using  a rebuttable 
presumption  to  classify  persons  as  “disadvantaged”  or  not  based 
upon  their  race,  national  origin  or  ancestry,  or  female  gender. 

(P)  “Race-  and  gender-neutral”  measure  or  program  is  one  that 
is,  or  can  be,  used  to  assist  all  small  businesses,  regardless  of  the 
race,  national  origin  or  ancestry,  or  gender,  of  the  persons  who 
own  and  control  those  businesses. 

(Q)  “Recipient”  is  any  entity,  public  or  private,  to  which 
USDOT  financial  assistance  is  extended,  whether  directly  or 
through  another  recipient,  through  the  programs  of  the  FAA, 
FHWA,  or  FTA;  or  else  it  is  an  entity  that  has  applied  for  such 
assistance.  MoDOT  is  usually  a “primary  recipient”  of  USDOT 
financial  assistance,  but  then  MoDOT  may  pass  some  of  that  fund- 
ing through  to  other  recipients.  A person  or  firm  which  is  provid- 
ing construction,  design  or  other  professional  services,  or  materi- 
als, supplies  or  equipment,  for  a recipient’s  USDOT-assisted  pro- 
ject as  a contractor,  subcontractor  or  supplier,  is  not  a “recipient” 
for  the  purposes  of  this  chapter. 

(R)  “Small  business  concern”,  with  respect  to  firms  seeking  to 
participate  as  DBFs  in  USDOT-assisted  contracts,  means  a small 
business  concern  as  defined  pursuant  to  Section  3 of  the  Small 
Business  Act  and  Small  Business  Administration  regulations 
implementing  it  (13  CFR  Part  121),  that  also  does  not  exceed  the 
cap  on  average  annual  gross  receipts  specified  in  49  CFR  § 
26.65(b). 

(S)  “Socially  and  economically  disadvantaged  individual” 
means  any  individual  who  is  a citizen  (or  lawfully  admitted  per- 
manent resident)  of  the  United  States  and  who  is— 

1.  Any  individual  who  a recipient  finds  to  be  socially  and 
economically  disadvantaged  individual  on  a case-by-case  basis. 

2.  Any  individual  in  the  following  groups,  members  of  which 
are  rebuttably  presumed  to  be  socially  and  economically  disadvan- 
taged: 

a.  “Black  Americans,”  which  includes  persons  having  ori- 
gins in  any  of  the  Black  racial  groups  of  Africa; 

b.  “Hispanic  Americans,”  which  includes  persons  of 
Mexican,  Puerto  Rican,  Cuban,  Dominican,  Central  or  South 
American,  or  other  Spanish  or  Portuguese  culture  or  origin, 
regardless  of  race; 

c.  “Native  Americans,”  which  includes  persons  who  are 
American  Indians,  Eskimos,  Aleuts,  or  native  Hawaiians; 

d.  “Asian-Pacific  Americans,”  which  includes  persons 
whose  origins  are  from  Japan,  China,  Taiwan,  Korea,  Burma 
(Myanmar),  Vietnam,  Laos,  Cambodia  (Kampuchea),  Thailand, 
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Malaysia,  Indonesia,  the  Philippines,  Brunei,  Samoa,  Guam,  the 
U.S.  Trust  Territories  of  the  Pacifie  Islands  (Republic  of  Palau), 
the  Commonwealth  of  the  Northern  Marianas  Islands,  Macao, 
Figi,  Tonga,  Kirbati,  Juvalu,  Naura,  Federated  States  of 
Mieronesia,  or  Hong  Kong; 

e.  “Subcontinent  Asian  Americans,”  which  includes  per- 
sons whose  origins  are  from  India,  Pakistan,  Bangladesh,  Bhutan, 
the  Maldives  Islands,  Nepal  or  Sri  Lanka; 

f.  “Women; 

g.  Any  additional  groups  whose  members  are  designated 
as  socially  and  economically  disadvantaged  by  the  U.S.  Small 
Business  Administration  (SBA),  at  such  time  as  the  SBA  designa- 
tion becomes  effective. 

3.  Provided,  however,  that  no  individual  can  qualify  as  “eco- 
nomically disadvantaged”  or  be  considered  “socially  and  econom- 
ically disadvantaged”  if  his  or  her  personal  net  worth  (computed 
as  directed  under  49  CFR  Part  26  and  its  Appendix  E)  exceeds  the 
maximum  amount  specified  in  49  CFR  § 26.67(b)  and  (d),  as  that 
amount  may  be  adjusted  by  USDOT. 

(T)  “Subcontractor”  means  a person  or  firm  which  does  not 
receive  a contract  directly  from  the  Commission  or  another 
USDOT  recipient  in  a USDOT-assisted  highway,  transit  or  airport 
program,  but  instead  contracts  with  a contractor  or  subcontractor 
in  that  program,  to  perform  construction  (of  any  type  including 
maintenance  and  repair)  work,  project  design,  design-build,  or 
other  professional  services,  to  help  complete  a USDOT-assisted 
highway,  transit  or  airport  project. 

(U)  “Supplier”  means  a person  or  firm  which  provides  exclu- 
sively materials,  supplies  or  equipment,  but  not  construction, 
design,  or  other  professional  services,  by  contract  with  the 
Commission  or  another  USDOT  recipient,  or  with  a contractor  or 
a subcontractor. 

(V)  “TEA-21  ” means  the  federal  Transportation  Equity  Act  for 
the  21st  Century,  Public  Law  105-178,  112  Stat.  107  et  seq.,  and 
any  of  its  sections  or  provisions. 

(W)  “USDOT”  refers  the  to  the  U.S.  Department  of 
Transportation,  including  the  Secretary  of  Transportation,  the 
Office  of  the  Secretary,  the  EHWA,  the  ETA  and  the  EAA,  or  any 
one  of  these  administrative  units  of  the  U.S.  Department  of 
Transportation. 

(X)  “USDOT-assisted  contract”  means  any  contract  between  the 
Commission  (or  other  USDOT  recipient)  and  a contractor  or  sup- 
plier funded  in  whole  or  in  part  with  USDOT  financial  assistance. 
This  term  also  includes  lower  tier  contracts  between  the  contractor 
and  a subcontractor  or  a supplier,  or  between  a subcontractor  and 
a supplier,  for  any  services  or  supplies  needed  to  perform  the  con- 
tract work  which  is  being  funded  in  whole  or  in  part  with  USDOT 
financial  assistance. 

(3)  Throughout  this  chapter,  the  term  “firm”  shall  be  used  to  refer 
to  any  private  legal  person  or  business  entity  which  may  lawfully 
exist  under  the  laws  of  Missouri  or  its  state  of  creation,  and  which 
may  contract  to  perform  any  services,  or  to  provide  or  sell  any 
materials  or  supplies.  The  term  “firm”  shall  be  deemed  to  include 
(but  not  be  limited  to)  an  individual,  corporation,  partnership,  lim- 
ited partnership,  joint  venture,  limited  liability  company,  or  a pro- 
fessional corporation.  However,  the  term  “firm”  shall  not  include 
any  “not  for  profit”  corporation  or  other  “not  for  profit”  entity, 
and  shall  not  Include  any  public  governmental  entity. 
Eurthermore,  the  firm  and  any  fictitious  name  used  by  the  firm 
must,  to  the  extent  required  by  Missouri  law,  be  properly  regis- 
tered to  do  business  in  Missouri  with  the  Missouri  Secretary  of 
State  and  the  Missouri  Department  of  Revenue,  before  that  firm 
may  perform  work  or  sell  materials  or  supplies  in  Missouri  as  a 
contractor,  subcontractor,  supplier,  or  any  DBE  firm  recognized  by 
MoDOT. 


AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  Part  26;  Section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.020  Definitions.  This  rule  defined  terms  applicable  to 
the  Disadvantaged  Business  Enterprise  Program. 

PURPOSE;  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20  , 2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1994,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30  1994.  Emergency  amendment 
filed  Eeb.  15,  1996,  effective  Feb.  25,  1996,  expired  Aug.  22, 
1996.  Amended:  Filed  Feb.  15,  1996,  effective  Aug.  30,  1996. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  A proposed  rescission  covering  this  same 
material  is  published  in  this  issue  of  the  Missouri  Register. 
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Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 
7 CSR  10-8.021  General  Information 

PURPOSE:  This  rule  provides  general  information  regarding 
MoDOT’s  implementation  of  the  DBE  Program  requirements  of 
Title  49  Code  of  Federal  Regulations  Part  26  in  USDOT-assisted 
programs  and  contracts. 

PUBLISHER’S  NOTE:  The  publication  of  the  full  text  of  the  mate- 
rial that  the  adopting  agency  has  incorporated  by  reference  in  this 
rule  would  be  unduly  cumbersome  or  expensive.  Therefore,  the  full 
text  of  that  material  will  be  made  available  to  any  interested  per- 
son at  both  the  Office  of  the  Secretary  of  State  and  the  office  of  the 
adopting  agency,  pursuant  to  section  536.031.4,  RSMo.  Such 
material  will  be  provided  at  the  cost  established  by  state  law. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Fair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  USDOT— Required  DBE  Program.  The  Missouri  Highways 
and  Transportation  Commission,  through  MoDOT,  has  been  and  is 
the  recipient  of  federal-aid  highway  funds,  federal  transit  funds, 
and  airport  funds,  as  deseribed  in  49  CFR  § 26.3.  Some  of  these 
funds  the  Commission,  through  MoDOT,  expends  directly  by 
awarding  a contract  for  design,  construction  or  other  professional 
services,  or  supplies,  to  a contractor  or  supplier.  Some  of  these 
federal  funds  the  Commission,  through  MoDOT,  transfers  to  other 
recipients,  for  them  to  expend  through  appropriate  contracts.  In 
accordance  with  49  CFR  § 26.3  and  the  provisions  of  various  fed- 
eral laws  such  as  TEA-21  which  it  implements  and  enforces,  the 
provisions  of  Title  49  CFR  Part  26  are  applicable  to  the 
Commission,  MoDOT,  and  all  other  recipients  of  USDOT  finan- 
cial assistance  through  MoDOT;  as  well  as  to  the  contractors,  sub- 
contractors and  suppliers  which  receive  USDOT-assisted  contracts 
from  the  Commission  and  all  other  recipients  of  USDOT  financial 
assistance  through  MoDOT,  from  the  funding  sources  described  in 
49  CFR  § 26.3  (or  their  successor  sources).  The  Commission, 
MoDOT,  all  other  recipients  of  such  funds  through  MoDOT,  and 
their  contractors,  subcontractors  and  suppliers  on  USDOT-assisted 
contracts,  are  bound  by  the  provisions  of  Title  49  CFR  Part  26;  and 
they  are  also  bound  by  the  Commission’s  DBE  Program  regula- 


tions in  this  Chapter.  Some  recipients  of  USDOT  funding  through 
MoDOT,  including  those  described  in  49  CFR  § 26.21,  may  be 
required  by  such  federal  regulations  to  have  their  own  DBE 
Program.  Those  recipients  of  USDOT  funding  through  MoDOT 
are  required  to  comply  with  the  applicable  provisions  of  this 
Chapter,  and  to  develop  other  portions  of  their  own  DBE  program 
in  cooperation  with  and  under  the  supervision  of  the  USDOT. 

(2)  MoDOT’s  DBE  Program  Policy  Statement.  MoDOT  has  devel- 
oped and  filed  with  USDOT  its  signed  and  dated  “Policy 
Statement”  pursuant  to  49  CFR  § 26.23,  stating  MoDOT’s  com- 
mitment to  the  DBE  Program,  as  follows: 

“The  Missouri  Department  of  Transportation  (MoDOT)  has 
established  a Disadvantaged  Business  Enterprise  (DBE)  pro- 
gram in  accordance  with  regulations  of  the  U.S.  Department  of 
Transportation  (USDOT),  49  CFR  Part  26.  MoDOT  has 
received  Federal  financial  assistance  from  the  Department  of 
Transportation,  and  as  a condition  of  receiving  this  assistance, 
MoDOT  has  signed  an  assurance  that  it  will  comply  with  49 
CFR  Part  26. 

It  is  the  policy  and  commitment  of  MoDOT  that  disadvan- 
taged businesses,  as  defined  in  49  CFR  Part  26,  shall  have  a 
level  playing  field  to  participate  in  the  performance  of  contracts 
financed  in  whole  or  part  with  federal  funds.  It  is  also  the  pol- 
icy of  MoDOT  to: 

A.  Ensure  nondiscrimination  in  the  award  and  administration 
of  USDOT  assisted  contracts; 

B.  Create  a level  playing  field  on  which  DBE  firms  can  com- 
pete fairly  for  USDOT  assisted  contracts; 

C.  Ensure  that  the  DBE  Program  is  narrowly  tailored  in 
accordance  with  applicable  law; 

D.  Ensure  that  only  firms  that  fully  meet  49  CFR  Part  26  eli- 
gibility standards  are  permitted  to  participate  as  DBE  firms; 

E.  Assist  in  the  removal  of  barriers  to  the  participation  of 
DBE  firms  in  USDOT  assisted  contracts;  and 

F.  Assist  in  the  development  of  firms  to  enhance  the  ability  to 
compete  successfully  in  the  market  place  outside  the  DBE 
Program. 

The  External  Civil  Rights  Administrator  has  been  designated 
as  the  DBE  Liaison  Officer.  In  that  capacity,  the  administrator 
is  responsible  for  the  implementation  of  all  aspects  of  the  DBE 
program.  Implementation  of  the  DBE  program  is  accorded  the 
same  priority  as  compliance  with  all  other  legal  obligations 
incurred  by  the  MoDOT  in  its  financial  assistance  agreements 
with  the  USDOT. 

MoDOT  will  advise  each  contractor,  through  contract  speci- 
fications, that  failure  to  carry  out  these  requirements  shall  con- 
stitute a breach  of  contract  and  may  result  in  termination  of  the 
contract,  or  any  such  remedy  that  MoDOT  deems  appropriate. 
MoDOT  will  require  all  employees  and  agents  to  adhere  to  the 
provisions  of  49  CFR  Part  26. 

MoDOT  shall  annually  submit  to  the  Federal  Highway 
Administration  (FHWA)  overall  goals  for  the  participation  of 
DBE  firms  for  a one  year  period  of  time.  The  goal  shall  be  ana- 
lyzed, and  adjusted  if  necessary,  at  the  end  of  each  federal  fis- 
cal year. 

Is/  Henry  Hungerbeeler,  Director  Dated  September  30,  1999 

(3)  DBE  Program  Applicable  Only  to  USDOT- Assisted  Contract 
Work.  In  accordance  with  49  CFR  § 26.3(d)  and  other  provisions 
of  federal  law,  the  USDOT  DBE  Program  at  49  CFR  Part  26,  and 
the  Commission’s  DBE  Program  regulations  in  this  Chapter,  only 
apply  to  USDOT-assisted  contracts  awarded  by  USDOT  funding 
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recipients.  If  the  Commission  or  a recipient  is  bidding  or  awarding 
a contract  which  involves  no  USDOT  funding,  and  which  will  be 
paid  or  financed  entirely  with  state  or  local  funding,  or  other  fed- 
eral funding  not  covered  by  DBE  Program  requirements,  then  49 
CFR  Part  26  and  the  Commission’s  DBE  Program  regulations  in 
this  Chapter  do  not  apply  to  such  contract  work.  Although  the 
Commission  and  MoDOT  are  implementing  race-  and  gender-neu- 
tral measures  and  programs  to  assist  small  businesses  as  they  are 
able  to,  the  Commission  and  MoDOT  have  no  DBE  Program 
applicable  to  contract  work  which  is  entirely  state-funded  or  state 
and  local-funded,  and  the  provisions  of  this  Chapter  do  not  apply 
to  such  state-funded  or  state  and  local-funded  contract  work.  Any 
Commission  “Request  for  Bid”  will  clearly  indicate  whether  an 
included  project  is  a federal  project  or  not,  and  if  so,  it  will  con- 
tain information  on  the  DBE  contract  goal,  if  any.  Any  recipient  of 
USDOT  funding  specified  in  49  CFR  § 26.3  through  MoDOT 
must  provide  the  same  information  in  its  bidding  documents. 

(4)  The  Administration  of  the  Commission’s  DBE  Program.  The 
Missouri  Highways  and  Transportation  Commission  has  adopted 
these  DBE  Program  regulations  for  MoDOT,  which  executive 
branch  department  of  state  government  is  subordinate  to  and  con- 
trolled by  the  Commission  through  the  Commission’s  appointee, 
the  MoDOT  Director,  who  is  MoDOT’s  Chief  Executive  Officer. 
The  administration  of  the  DBE  Program  within  MoDOT  has  been 
assigned  to  the  External  Civil  Rights  Administrator,  who  has  been 
designated  as  MoDOT’s  DBE  Liaison  Officer  in  compliance  with 
49  CFR  § 26.25.  The  External  Civil  Rights  Administrator  super- 
vises the  External  Civil  Rights  Unit,  and  reports  directly  to 
MoDOT’s  Inspector  General,  who  is  in  turn,  supervised  by  the 
MoDOT  Director.  However,  the  External  Civil  Rights 
Administrator  retains  direct  and  independent  access  to  MoDOT’s 
Director,  Chief  Engineer,  and  all  other  members  of  the  Director’s 
staff,  concerning  all  DBE  Program  matters.  As  the  DBE  Liaison 
Officer,  MoDOT’s  External  Civil  Rights  Administrator  develops, 
manages,  and  administers  the  DBE  Program,  including  defining 
processes,  procedures,  and  operational  policies,  and  is  responsible 
for  implementing  all  aspects  of  MoDOT’s  DBE  Program.  The 
External  Civil  Rights  Administrator  directs  and  controls  the  staff 
of  the  External  Civil  Rights  Unit,  and  receives  assistance  as  nec- 
essary from  the  Inspector  General,  other  MoDOT  staff  and 
Commission  legal  counsel,  and  occasionally  from  Commission- 
retained  consultants  and  contractors,  so  that  MoDOT  has  adequate 
staff  to  administer  this  DBE  Program  in  compliance  with  49  CFR 
Part  26.  The  External  Civil  Rights  Administrator  works  closely 
with  the  Commission’s  Chief  Counsel’s  Office  to  review  DBE 
policies  and  contract  provisions  periodically,  to  ensure  that  they 
conform  to  state  and  federal  law;  and  reviews  program  adminis- 
tration issues  with  the  Commission  attorneys  assigned  DBE 
Program  responsibilities. 

(5)  Duties  of  the  External  Civil  Rights  Administrator.  The  External 
Civil  Rights  Administrator  performs  the  following  duties  and 
responsibilities,  either  directly  and  personally,  or  through  the  staff 
of  the  External  Civil  Rights  Unit: 

(A)  Setting  and  approving  DBE  contract  goals  on  federal  aid 
construction  projects,  including  projects  administered  by  local 
public  agencies,  aviation  and  transit  authorities,  or  any  other  recip- 
ient receiving  USDOT  assistance  through  MoDOT. 

(B)  Monitoring  the  DBE  contract  goals  to  verify  contractor 
compliance  at  the  time  of  the  bid,  when  the  contract  is  awarded, 
during  project  construction,  and  at  the  time  of  project  acceptance. 

(C)  With  the  assistance  of  MoDOT  field  staff  plus  other  con- 
tractors and  subcontractors,  monitoring  DBE  performance  to 
determine  that  the  DBE  firm  has  performed  a commercially  useful 
function,  and  has  otherwise  complied  with  the  requirements  of  49 
CFR  Part  26  in  that  contract  work. 
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(D)  Overseeing  all  support  services  provided  to  certified  DBEs 
by  MoDOT. 

(E)  Gathering  and  reporting  statistical  data  and  other  informa- 
tion as  required  by  USDOT. 

(F)  Reviewing  third  party  contracts  and  purchase  requisitions  for 
DBE  Program  compliance. 

(G)  Working  with  MoDOT  management,  business  units  and 
staff  to  set  the  annual  DBE  Program  goal,  as  well  as  individual 
project  or  contract  goals. 

(H)  Ensuring  that  bid  notices  and  bidding  documents  are  made 
available  to  DBE  firms  in  a timely  manner. 

(I)  Identifying  USDOT-assisted  contracts  and  procurement,  to 
include  DBE  contract  goals  (factoring  in  both  race-  and  gender- 
neutral  contracting  methods  as  well  as  contract  goals  preferential 
to  DBE  firms)  in  bid  solicitations,  and  monitoring  the  results  of 
those  bids. 

(J)  Analyzing  MoDOT’s  progress  toward  annual  DBE  Program 
goal  attainment,  and  identifying  various  race-  and  gender-neutral 
or  other  ways  to  achieve  the  annual  DBE  Program  goal. 

(K)  Participating  in  pre-bid  meetings. 

(L)  Advising  the  Commission  and  MoDOT’s  Director  on  DBE 
Program  matters  and  the  achievement  of  MoDOT  and  USDOT 
program  requirements. 

(M)  Providing  DBE  firms  with  information  and  assistance  in 
preparing  bids,  and  obtaining  bonding  and  insurance. 

(N)  Planning  and  participating  in  DBE  training  seminars. 

(O)  Providing  outreach  to  DBEs  and  community  organizations 
to  advise  of  training,  contracting  and  other  business  opportunities 
available. 

(P)  Maintaining  the  MoDOT  DBE  Directory,  its  addenda  and 
updates. 

(Q)  Performing  any  other  functions  and  duties  necessary  or 
appropriate  to  administer  and  enforce  the  provisions  of  49  CFR 
Part  26  and  this  Chapter  in  Missouri. 

(6)  Contacting  MoDOT’s  DBE  Liaison  Officer.  MoDOT’s 
External  Civil  Rights  Administrator  is  MoDOT’s  DBE  Liaison 
Officer.  MoDOT’s  DBE  Liaison  Officer  may  be  contacted  in  writ- 
ing or  by  telephone  as  follows: 

External  Civil  Rights  Administrator 
Missouri  Department  of  Transportation 
105  West  Capitol  Avenue,  P.O.  Box  270 
Jefferson  City,  Missouri  65102-0270 

Fax  Number:  (573)  526-5640 

Telephone  Number:  1-888-ASK  MODOT  (1-888-275-6636) 
E-Mail : taeges@mail . modot . state . mo  .us 

(7)  DBE  Directory.  MoDOT  publishes  a directory  annually,  with 
monthly  updates,  identifying  certified  DBE  firms  willing  to  per- 
form as  subcontractors  on  MoDOT’s  USDOT-assisted  projects. 
Copies  of  the  directory  are  mailed  annually  to  all  contractors 
authorized  to  do  business  with  MoDOT,  DBE  firms,  DBE  organi- 
zations, contractor  organizations,  local  public  agencies,  MoDOT 
district  offices,  and  any  other  entity  requesting  copies.  Monthly 
addenda  (showing  DBE  firm  additions  and  deletions,  and  other 
certification  changes)  are  mailed  to  all  firms  and  entities  receiving 
notices  of  bid  openings,  and  to  plan  holders,  DBE  firms,  DBE 
organizations,  contractor  organizations,  local  public  agencies, 
MoDOT  district  offices,  and  any  other  entity  requesting  copies. 
The  firms  contained  in  the  DBE  Directory  and  its  addenda  are  cer- 
tified as  meeting  the  certification  eligibility  requirements  of  49 
CFR  Part  26  and  this  Chapter,  unless  the  addenda  specifically  lists 
the  firm  as  not  certified  any  longer.  The  directory  contains  each 
DBE  firm  name,  address,  phone,  fax,  socially  and  economically 
disadvantaged  owner’s  name,  the  work  categories  in  which  the 
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firm  may  perform  DBE  certified  eontraet  work,  and  the  geograph- 
ic work  area  in  Missouri  preferred  by  the  DBE  firm.  MoDOT  has 
made  the  DBE  Directory  available  electronically  to  all  MoDOT 
district  offices,  and  to  the  publie  on  the  internet.  Paper  eopies  of 
the  DBE  Directory  are  available  by  eontaeting  MoDOT ’s  DBE 
Liaison  Officer  or  staff  members  in  writing  or  by  telephone  as  fol- 
lows: 

External  Civil  Rights  Administrator 
Missouri  Department  of  Transportation 
105  West  Capitol  Avenue,  P.O.  Box  270 
Jefferson  City,  Missouri  65102-0270 

Fax  Number:  (573)  526-5640 

Telephone  Number:  1-888-ASK  MODOT  (1-888-275-6636) 
E-Mail : temmek@mail . modot . state . mo . us 

(8)  MoDOT’s  Non-Discrimination  Policy.  MoDOT  will  not 
exclude  any  person  from  participating  in,  deny  any  person  the  ben- 
efits of,  or  otherwise  discriminate  against  any  person  in  connec- 
tion with  the  award  and  performance  of  any  contract  covered  by  49 
CFR  I^rt  26  on  the  basis  of  race,  color,  sex,  or  national  origin. 
Further,  MoDOT  will  not,  directly  or  through  contractual  or  other 
arrangements,  use  criteria  or  methods  that  have  the  effect  of 
defeating  or  substantially  impairing  accomplishment  of  the  objec- 
tives of  the  USDOT  or  MoDOT  DBE  Program  with  respect  to 
individuals  of  a particular  race,  color,  sex,  or  national  origin,  in 
MoDOT’s  administration  of  the  DBE  Program.  The  Commission 
and  MoDOT  are  bound  by,  and  agree  to  comply  with,  all  require- 
ments of  USDOT’s  49  CFR  Part  26,  the  provisions  of  which  are 
incorporated  into  this  rule. 

(9)  DBE  Program  Duration  and  Updates.  MoDOT  will  continue  to 
carry  out  the  DBE  program  until  all  funds  from  the  USDOT  finan- 
cial assistance  have  been  expended,  or  Congress  has  terminated  the 
DBE  Program.  MoDOT  will  provide  USDOT  with  updates  and 
revised  program  submissions  representing  any  significant  changes 
in  the  MoDOT  DBE  Program. 

(10)  No  Quotas  or  Set-Asides.  MoDOT  does  not  use  quotas  or  set- 
asides  in  any  way  in  the  administration  of  the  DBE  program. 

(11)  Measures  Taken  in  Anticipation  of  a Unified  Certification 
Process. 

(A)  In  anticipation  of  the  Unified  Certification  Process  (UCP) 
and  its  inherent  cooperative  program  administration,  as  required 
by  USDOT  at  49  CFR  § 26.81,  MoDOT  has  submitted  to  USDOT 
one  DBE  Program  which  incorporates  all  modes  and  agencies 
within  the  USDOT,  including  the  ETA  and  FAA  programs.  The 
MoDOT  External  Civil  Rights  Unit  and  its  Administrator  will 
work  closely  with  the  ETA  and  FAA  program  administrators  to 
develop  uniform  certification  and  reporting  processes. 

(B)  The  External  Civil  Rights  Unit  is  responsible  for  the  admin- 
istration of  the  DBE  program  for  all  USDOT  agency  requirements. 
This  DBE  Program  administration  includes  goal  setting  for  con- 
currence, participation,  verification,  and  DBE  certification. 

(C)  Any  recipients  of  USDOT  funding  through  the  Commission 
and  MoDOT  will  be  required  to  comply  with  MoDOT’s  DBE  pro- 
gram, unless  they  have  a USDOT-approved  program  of  their  own. 
The  requisite  MoDOT  DBE  Program  compliance  includes,  but  is 
not  limited  to,  observing  all  provisions  of  this  Chapter  and 
MoDOT’s  approved  DBE  Program  which  govern  MoDOT’s  recip- 
ients of  USDOT  funding;  and  inserting  the  necessary  provisions  in 
their  contracts  to  assure  that  their  contractors,  subcontractors  and 
suppliers  comply  with  the  applicable  provisions  of  this  Chapter 
and  MoDOT’s  approved  DBE  Program.  Once  a statewide  UCP  is 
defined,  all  recipients  will  be  required  to  accept  only  those  firms 


certified  under  the  UCP  agreement.  All  Block  Grant  recipients 
will  continue  to  be  required  to  comply  with  leasing  goals  estab- 
lished by  the  sponsoring  agency. 

(12)  Financial  Institutions  Owned  and  Controlled  by  Socially  and 
Economically  Disadvantaged  Persons.  MoDOT  will  identify  and 
determine  the  full  extent  of  services  offered  by  financial  institu- 
tions owned  and  controlled  by  socially  and  economically  disad- 
vantaged persons  in  Missouri.  MoDOT  will  make  reasonable 
efforts  to  use  the  services  of  these  institutions,  within  the  scope 
permitted  by  state  law.  MoDOT  will  encourage  prime  contractors 
and  other  firms  to  use  the  services  of  those  financial  institutions 
which  are  owned  and  controlled  by  socially  and  economically  dis- 
advantaged persons. 

(13)  Required  Contract  Clauses  in  USDOT- Assisted  Contracts  and 
Subcontracts. 

(A)  Pursuant  to  49  CFR  §26. 13(a),  each  financial  assistance 
agreement  the  Commission  or  MoDOT  signs  with  a USDOT  oper- 
ating administration,  or  with  another  primary  recipient  of  USDOT 
funding  subject  to  49  CFR  Part  26,  shall  contain  the  following 
assurance,  in  which  “DOT”  and  “the  Department”  refer  to 
USDOT:  “The  recipient  shall  not  discriminate  on  the  basis  of  race, 
color,  national  origin,  or  sex  in  the  award  or  performance  of  any 
DOT-assisted  contract,  or  in  the  administration  of  its  DBE 
Program  or  the  requirements  of  49  CFR  part  26  The  recipient 
shall  take  all  necessary  and  reasonable  steps  under  49  CFR  Part  26 
to  ensure  nondiscrimination  in  the  award  and  administration  of 
DOT-assisted  contracts.  The  recipient’s  DBE  Program,  as  required 
by  49  CFR  part  26  and  as  approved  by  DOT,  is  incorporated  by 
reference  in  this  agreement.  Implementation  of  this  program  is  a 
legal  obligation  and  failure  to  carry  out  its  terms  shall  be  treated 
as  a violation  of  this  agreement.  Upon  notification  to  the  recipi- 
ent of  its  failure  to  carry  out  its  approved  program,  the  Department 
may  impose  sanctions  as  provided  for  under  part  26  and  may,  in 
appropriate  cases,  refer  the  matter  for  enforcement  under  18 
U.S.C.  1001  and/or  the  Program  Fraud  Civil  Remedies  Act  of 
1986  (31  U.S.C.  3801  et  seq.).” 

(B)  As  mandated  by  49  CFR  § 26.13(b),  MoDOT  will  require 
the  following  assurance  to  be  included  in  every  USDOT-assisted 
contract  which  MoDOT  or  the  Commission  signs  with  a contrac- 
tor, and  each  subcontract  that  prime  contractor  signs  with  a sub- 
contractor; where  “DOT”  refers  to  USDOT  and  “the  recipient” 
means  MoDOT  and  the  Commission;  “The  contractor,  sub  recipi- 
ent or  subcontractor  shall  not  discriminate  on  the  basis  of  race, 
color,  national  origin,  or  sex  in  the  performance  of  this  contract. 
The  contractor  shall  carry  out  all  applicable  requirements  of  49 
CFR  part  26  in  the  award  and  administration  of  DOT-assisted  con- 
tracts. Failure  by  the  contractor  to  carry  out  these  requirements  is 
a material  breach  of  this  contract,  which  may  result  in  the  termi- 
nation of  this  contract  or  such  other  remedy  as  the  recipient  deems 
appropriate.  ” 

(14)  Overconcentration  of  DBE  Firms.  USDOT  rule  49  CFR 
§26. 33(a)  provides  that  if  MoDOT  determines  that  DBE  firms  are 
so  overconcentrated  in  a certain  type  of  work  as  to  unduly  burden 
the  opportunity  of  non-DBE  firms  to  participate  in  this  type  of 
work,  MoDOT  must  devise  appropriate  measures  to  address  that 
overconcentration.  MoDOT  has  not  identified  any  types  of  work  in 
which  DBE  firms  are  so  overconcentrated.  MoDOT  will  continue 
to  monitor  DBE  firm  participation  and  usage,  and  will  take  appro- 
priate action  to  address  any  identified  DBE  firm  overconcentration 
in  a certain  type  of  work. 

(15)  Mentor-Protege  Program.  USDOT  rule  49  CFR  § 26.35  dis- 
cusses mentor-protege  programs  in  the  context  of  the  DBE 
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Program.  MoDOT  will  not  be  partieipating  in  a mentor-protege 
program  at  this  time. 

(16)  Program  Violations,  or  False  or  Fraudulent  Claims  or 
Conduet.  MoDOT  will  notify  USDOT  of  any  program  violations, 
or  suspected  false,  fraudulent  or  dishonest  conduct,  in  connection 
with  the  DBF  Program,  in  order  for  USDOT  (and/or  the  U.S. 
Department  of  Justice)  to  take  any  of  the  compliance  procedures, 
enforcement  actions  or  sanctions  provided  in  49  CFR  Part  26, 
Subpart  F.  These  procedures,  actions  or  sanctions  include,  but  are 
not  limited  to:  suspension  or  termination  of  federal  funding; 
refusal  to  approve  projects,  grants  or  contracts  until  deficiencies 
are  remedied;  U.S.  government- wide  suspension  or  debarment 
proceedings  under  49  CFR  Part  29;  available  Program  Fraud  and 
Civil  Remedies  provided  for  in  49  CFR  Part  31 ; or  criminal  pros- 
ecution under  18  U.S.C.  § 1001  or  other  applicable  provisions  of 
law.  MoDOT  will  also  consider  initiating  compliance  procedures, 
enforcement  actions  or  sanctions  available  under  Missouri  civil, 
criminal,  contract  law,  or  in  equity.  The  Commission  and  MoDOT 
will  consider  whether  the  conduct  at  issue  affects  the  determina- 
tion of  that  entity’s  responsibility  as  a contractor,  and  thus,  the 
entity’s  eligibility  to  receive  future  Commission  contracts. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  Section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.030  Procedures  for  Certifying  Disadvantaged 
Business  Enterprises.  This  rule  set  forth  the  procedures  for  certi- 
fying disadvantaged  business  enterprises. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 


funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rescission  covering  this  same  material  is  published  in 
this  issue  of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.031  Who  is  Governed  and  Bound  By  the  USDOT 
and  MoDOT  DBE  Program  Regulations 

PURPOSE:  This  regulation  describes  which  individuals,  entities 
and  firms  are  governed  and  bound  by  the  DBE  Program  regula- 
tions in  this  Chapter,  the  USDOT  DBE  Program  regulations  at  49 
CER  Part  26,  and  the  USDOT-approved  MoDOT  DBE  Program 
submissions. 

PUBLISHER’S  NOTE:  The  publication  of  the  full  text  of  the  mate- 
rial that  the  adopting  agency  has  incorporated  by  reference  in  this 
rule  would  be  unduly  cumbersome  or  expensive.  Therefore,  the  full 
text  of  that  material  will  be  made  available  to  any  interested  per- 
son at  both  the  the  Office  of  the  Secretary  of  State  and  the  office 
of  the  adopting  agency,  pursuant  to  section  536.031.4  RSMo.  Such 
material  will  be  provided  at  the  cost  established  by  state  law. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Pair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 
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(1)  USDOT  DBE  Regulations  Incorporated  Into  these  Rules.  The 
USDOT  DBE  Program  rules  at  49  CFR  Part  26  are  adopted  by  the 
Commission,  and  incorporated  into  these  MoDOT  DBE  Program 
rules.  To  the  extent  that  any  individual,  entity  or  firm  is  governed 
by  the  DBE  Program  regulations  in  this  Chapter,  that  individual, 
entity  or  firm  is  also  governed  and  bound  by  the  corresponding 
USDOT  DBE  Program  regulations  at  49  CFR  Part  26. 

(2)  MoDOT  DBE  Program  Submissions  to  USDOT.  As  required 
by  49  CFR  § 26.21,  MoDOT  must  have  a DBE  Program  which 
USDOT  has  approved,  and  MoDOT  and  the  Commission  must 
comply  with  it.  Whenever  MoDOT  and  the  Commission  submit 
proposed  significant  changes  in  the  MoDOT  DBE  Program  to 
USDOT  for  approval,  the  Commission  will  publish  the  contem- 
plated significant  changes  in  the  Missouri  Register  as  proposed 
rulemaking,  or  proposed  amendments.  If  and  when  USDOT 
approves  the  proposed  ehanges  in  MoDOT’s  DBE  program,  the 
Commission  will  immediately  adopt  an  order  or  emergency  order 
of  rulemaking  aceordingly,  so  that  the  published  rules  in  this 
Chapter  of  the  Code  of  State  Regulations  are  consistent  with  the 
MoDOT  DBE  Program  as  it  is  then  approved  by  USDOT. 

(3)  The  following  individuals,  entities  and  firms  are  governed  and 
bound  by  the  DBE  Program  regulations  in  this  Chapter,  and  the 
related  and  pertinent  USDOT  DBE  Program  regulations  at  49  CFR 
Part  26: 

(A)  Any  individual  or  firm  with  an  ownership  interest  in  a firm 
which  is  DBE  certified,  or  which  desires  to  be  DBE  certified,  as 
well  as  that  firm  and  its  officers,  management,  employees,  agents 
and  representatives.  They  are  bound  when  they  or  the  firm  apply 
for  DBE  certification,  while  they  are  eertified,  and  when  they  par- 
ticipate in  any  USDOT-assisted  program  or  contract  work  which  is 
subject  to  49  CFR  Part  26;  and  for  at  least  three  years  thereafter. 

(B)  Any  individual,  entity  or  firm  which  is  a recipient  through 
the  Commission  and  MoDOT  of  USDOT  funding  subjeet  to  49 
CFR  Part  26,  including  their  owners,  officers  or  officials,  employ- 
ees, agents  and  representatives.  They  are  bound  when  the  individ- 
ual, entity  or  firm  applies  for  status  as  a recipient  of  USDOT  fund- 
ing subject  to  49  CFR  Part  26;  while  that  funding  exists  and  is 
available  for  expenditure;  and  for  at  least  three  years  thereafter. 

(C)  Any  individual,  entity  or  firm  which  is  a contractor,  sub- 
contractor or  supplier  on  a USDOT-assisted  contract  issued  by 
MoDOT  or  any  other  recipient  funded  through  MoDOT,  if  that 
USDOT  funding  is  subject  to  49  CFR  Part  26;  including  their  own- 
ers, officers  or  officials,  management,  employees,  agents  and  rep- 
resentatives. They  are  bound  when  as  a contractor,  subcontractor 
or  supplier,  they  submit  a bid  for  the  USDOT-assisted  contract,  or 
when  they  submit  a bid  or  quote  which  is  considered  for  or  used 
in  a bid  for  that  USDOT-assisted  contract;  they  remain  bound 
while  they  perform  as  a contractor,  subcontractor  or  supplier  on 
such  USDOT-assisted  contract  work;  and  for  at  least  three  years 
after  that  work  is  completed  and  accepted,  and  final  payment 
thereon  has  been  made. 

(D)  Each  member  of  the  Commission,  the  MoDOT  Director  and 
Chief  Engineer,  the  MoDOT  External  Civil  Rights  Administrator, 
and  all  other  MoDOT  or  Commission  officers,  officials,  employ- 
ees, agents  and  representatives.  They  are  bound  while  they  hold 
that  position,  and  indefinitely  thereafter  for  those  DBE  Program 
duties  and  responsibilities  of  a continuing  nature  after  they  have 
left  those  positions  or  employment  with  the  Commission  or 
MoDOT. 

(E)  The  USDOT  and  its  operating  administrations  (FHWA,  FAA 
and  ETA),  plus  its  agency  administrators,  officers,  officials, 
employees,  agents  and  representatives  are  bound  in  accordance 
with  49  CFR  § 26.21(b)(1),  but  only  to  the  extent  that  the  USDOT 
or  one  of  its  operating  administrations  has  approved  or  will 


approve  the  MoDOT  DBE  Program  submissions  and  updates 
which  correspond  to  the  provisions  of  these  regulations. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.040  Procedures  for  Certification  Renewal  of 
Disadvantaged  Business  Enterprises.  This  rule  set  forth  the  pro- 
cedures for  certification  renewal  of  disadvantaged  business  enter- 
prises. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rescission  covering  this  same  material  is  published  in 
this  issue  of  the  Missouri  Register. 
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Title  7— DEPARTMENT  OE  TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.041  Effective  Date  of  the  DBE  Program  Under  49 
CER  Part  26 

PURPOSE:  To  describe,  under  federal  and  state  law,  when  the  dif- 
ferent components  of  the  USDOT  and  MoDOT  DBE  Program 
became  effective  in  Missouri. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CER  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Fair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  ftied  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  Effective  Date  of  49  CER  Part  26.  USDOT’s  new  DBE  regu- 
lations at  49  CER  Part  26  became  effective  and  replaced  USDOT’s 
former  DBE  regulations  (previously  located  at  49  CER  Part  23)  on 
March  4,  1999.  See  49  CER  § 26.9(a),  and  see  USDOT’s  final 
rulemaking  with  comments  at  64  Federal  Register  5096-5148,  at 
page  5096.  USDOT  has  determined  and  advised  all  recipients  such 
as  MoDOT  that  since  Part  26  is  now  in  effect,  recipients  are 
responsible  for  implementing  it,  and  they  may  no  longer  imple- 
ment the  former  Part  23.  Therefore,  under  federal  law,  49  CER 
Part  26  became  effective  and  began  governing  the  DBE  Program 
on  March  4,  1999;  and  MoDOT  has  been  obligated  to  observe  and 
enforce  its  provisions  from  and  after  that  date  as  a matter  of  fed- 
eral law. 

(2)  USDOT  Binding  Written  Interpretations  and  Guidance.  Since 
the  publication  of  49  CER  Part  26,  USDOT  has  been  periodically 
issuing  valid  and  binding  written  interpretations  and  guidance  con- 
cerning 49  CER  Part  26.  As  MoDOT’s  External  Civil  Rights  Unit 
has  received  or  continues  to  receive  these,  MoDOT  has  been 
observing  and  enforcing  their  DBE  Program  guidance,  and 
MoDOT  will  continue  to  do  so,  as  a matter  of  federal  law.  These 
valid  and  binding  written  guidance  are  available  from  USDOT  and 
its  Office  of  Small  and  Disadvantaged  Business  Utilization  on  the 
internet  at  their  website  for  the  DBE  Program: 
http : / /osdbuweb. dot . gov/programs/dbe/dbe.html : or  on  the  main 
USDOT  website  ('www.dot.govl  in  the  Office  of  Small  and 
Disadvantaged  Business  portion  of  the  site.  Also,  you  may  write  or 
phone  the  Office  of  Civil  Rights  for  EHWA,  ETA  or  EAA;  or  con- 
tact the  EHWA,  ETA,  or  EAA  field  offices  serving  Missouri. 


(3)  Effective  Date  of  the  Commission’s  Revised  DBE  Regulations. 
The  Commission  and  MoDOT  understand  that  these  revised  state 
DBE  Program  regulations  will  take  effect  on  a date  later  than 
March  4,  1999  under  state  law.  Therefore,  these  regulations  will 
not  be  relied  upon  for  actions  taking  place  prior  to  their  legally- 
effective  date;  but  the  USDOT  regulations  at  49  CER  Part  26  will 
apply  to  govern  MoDOT’s  DBE  Program  from  and  after  March  4, 
1999,  as  required  by  federal  law  and  Section  226.150  RSMo. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.050  Challenge  Procedures  for  Disadvantaged 
Business  Enterprises.  This  rule  set  forth  the  challenge  procedures 
for  disadvantaged  business  enterprises. 

PURPOSE;  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermdal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
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proposed  rescission  covering  this  same  material  is  published  in 
this  issue  of  the  Missouri  Register. 

Title  7— DEPARTMENT  OE  TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.051  Procedures  and  Policies  for  Initially  Certifying 
and  Recertifying  Disadvantaged  Business  Enterprise  Firms 

PURPOSE:  This  rule  describes  the  procedures  and  policies  which 
MoDOT  will  use  to  certify  firms  as  DBEs  under  federal  law. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations,  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CER  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Pair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  The  Certifieation  Application  and  Review  Process. 

(A)  All  applicants  for  DBE  certification  by  or  through  MoDOT 
shall  be  furnished  an  application  form  in  one  or  more  parts,  writ- 
ten instructions  for  completing  the  application,  a copy  of  the  rules 
in  this  Chapter,  and  a copy  of  the  eligibility  requirements  of  Title 
49  CER  Part  26.  Through  this  application  process,  each  firm  seek- 
ing DBE  certification  has  the  burden  of  demonstrating  to  MoDOT 
by  a preponderance  of  the  evidence,  that  it  meets  the  requirements 
of  49  CER  Part  26,  Subpart  D,  concerning  group  membership  or 
individual  social  and  economic  disadvantage,  business  size,  own- 
ership and  control.  As  a part  of  this  application  process,  each 
applicant  must: 

1 .  Provide  information  showing  that  the  individuals  who  own 
and  control  the  applicant  firm  are  members  of  one  or  more  groups 
identified  in  49  CER  § 26.67(a)  that  are  rebuttably  presumed  to  be 
socially  and  economically  disadvantaged.  Each  applicant  firm, 
through  one  or  more  of  the  individuals  owning  and  controlling  that 
firm,  must  submit  one  or  more  signed,  notarized  “statement  of  dis- 
advantage” certification(s)  on  a form  provided  by  MoDOT,  certi- 
fying under  oath  that  each  owner  listed  in  the  application  as  pre- 
sumptively disadvantaged  is,  in  fact,  socially  and  economically 
disadvantaged.  If  MoDOT  has  no  reason  to  question  these  sworn 
certifications,  then  MoDOT  will  rebuttably  presume  that  each  such 
owner  is  actually  socially  and  economically  disadvantaged.  If 
MoDOT  has  any  reason  to  question  whether  one  or  more  of  the 
designated  individuals  is  actually  a member  of  a USDOT  rebut- 
tably-presumed socially  and  economically  disadvantaged  group, 
MoDOT  shall  require  each  such  individual  to  demonstrate,  by  a 


preponderance  of  the  evidence,  that  he  is  a member  of,  and  has 
held  himself  out  over  a long  period  of  time  as  a member  of,  a 
group  whose  members  are  classified  by  USDOT  in  49  CER  §§ 
26.5  and  26.67(a)  as  being  rebuttably  presumed  to  be  “socially 
and  economically  disadvantaged  individuals”. 

2.  Alternatively,  if  an  applicant  firm  is  owned  and  controlled 
by  one  or  more  individuals  who  are  not  or  do  not  claim  to  be  a 
member  of  a group  identified  in  49  CER  § 26.67(a)  as  socially  and 
economically  disadvantaged,  then  as  part  of  the  application,  each 
such  individual  must  submit  an  alternative  signed  and  notarized 
“statement  of  disadvantage”  bearing  the  same  certification  under 
oath  as  the  “statement  of  disadvantage”  form  described  in  sub- 
paragraph  1.  above;  which  alternative  form  shows  and  demon- 
strates with  supporting  documentation  and  details  of  a convincing 
nature  that  such  individual  is  in  fact  both  socially  and  economi- 
cally disadvantaged  under  the  criteria  specified  in  49  CER  Part  26. 

3.  Each  individual  owner  of  an  applicant  firm  whose  owner- 
ship and  control  are  being  relied  upon  for  DBE  certification  must 
submit  a signed,  notarized  statement  of  Personal  Net  Worth 
(PNW),  referencing  and  accompanied  by  appropriate  supporting 
documentation.  If  an  individual’s  PNW  statement  shows  that  the 
individual’s  personal  net  worth  exceeds  $750,000,  then  any  pre- 
sumption of  economic  disadvantage  of  that  individual  is  rebutted, 
and  that  individual  cannot  be  deemed  to  be  “economically  disad- 
vantaged” for  DBE  firm  certification  purposes. 

A.  If  any  financial  statement  or  other  information  from  an 
accountant  or  CPA  is  used  in  preparing  or  supporting  the  PNW 
statement,  the  supporting  documentation  must  include  the  accoun- 
tant’s financial  statement  or  analysis,  together  with  all  disclosures 
and  footnotes  appearing  in  that  document,  or  an  explanation  of 
why  that  documentation  would  be  unduly  lengthy,  burdensome  or 
intrusive. 

B.  If  any  documentation  prepared  within  the  last  two  years 
valuing  any  of  the  individual  owner’s  corporate  or  other  business 
or  personal  property  in  excess  of  $25,000  (except  as  limited  in 
subparagraph  3.C  below)  exists,  that  documentation  should  be 
included,  or  else  an  explanation  of  why  that  documentation  would 
be  unduly  lengthy,  burdensome  or  intrusive. 

C.  An  individual’s  Personal  Net  Worth  (PNW)  statement 
must  report  an  individual’s  ownership  interest  in  the  applicant  firm 
and  the  individual’s  equity  in  his  or  her  primary  residence  (except 
any  portion  of  such  equity  that  is  attributable  to  excessive  with- 
drawals from  the  applicant  firm);  however,  those  factors  will  be 
excluded  from  the  final  computation  of  personal  net  worth.  A con- 
tingent liability  does  not  reduce  an  individual’s  net  worth.  The  per- 
sonal net  worth  of  an  individual  claiming  to  be  an  Alaska  Native 
will  include  assets  and  income  from  sources  other  than  an  Alaska 
Native  Corporation  and  exclude  any  of  the  following  which  the 
individual  receives  from  any  Alaska  Native  Corporation:  cash 
(including  cash  dividends  on  stock  received  from  an  ANC)  to  the 
extent  that  it  does  not,  in  the  aggregate,  exceed  $2,000  per  indi- 
vidual per  annum;  stock  (including  stock  issued  or  distributed  by 
an  ANC  as  a dividend  or  distribution  on  stock);  a partnership 
interest;  land  or  an  interest  in  land  (including  land  or  an  interest  in 
land  received  from  an  ANC  as  a dividend  or  distribution  on  stock); 
and  an  interest  in  a settlement  trust. 

D.  To  calculate  an  individual’s  PNW  statement,  count  the 
present  value  of  assets  attributable  to  the  individual.  Eor  marital 
property  held  as  community  property  or  jointly  (such  as  tenants  by 
the  entirety),  normally  50%  of  the  value  of  the  asset  is  attributable 
to  each  person.  However,  a legal  instrument  valid  under  state  law 
may  alter  this  method  of  asset  attribution  between  married  owners. 
Eor  PNW  calculations,  the  present  value  of  assets,  including 
retirement  savings  or  investment  devices  (such  as  a pension  plan, 
IRA,  401  (k)  plan)  do  count  toward  calculations  of  an  individual’s 
personal  net  worth.  These  assets,  even  though  generally  not  read- 
ily available  as  sources  of  financing  for  business  operations,  are 
still  part  of  an  individual’s  overall  wealth.  However,  only  the  pre- 
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sent  value  of  a retirement  savings  or  investment  deviee  should  be 
counted  in  the  PNW  computation;  not  what  the  individual’s  return 
from  it  may  be  at  some  point  in  the  future.  Also  in  making  a PNW 
calculation,  it  is  proper  to  deduct  or  subtract  any  interest  or  tax 
losses  the  individual  would  incur  if  he  or  she  liquidated  that  asset 
(converted  it  into  cash)  today. 

4.  The  applicant  firm  must  certify  and  show  that  it  is  a “small 
business”,  within  the  current  U.S.  Small  Business  Administration 
business  size  standards  found  in  13  CFR  Part  121,  for  the  type  or 
types  of  work  the  firm  seeks  to  perform  in  USDOT-assisted  con- 
tracts. 

5.  The  applicant  firm  must  certify  and  show  that  it  (and  its 
affiliates)  has  had  average  annual  gross  receipts  (as  that  term  is 
defined  in  current  U.S.  Small  Business  Administration  regulations) 
over  the  firm’s  previous  three  fiscal  years  of  $16.6  million  or  less 
per  year. 

6.  The  applicant  firm  must  certify  and  show  with  supporting 
documentation  that  the  firm  is  at  least  fifty-one  percent  (51%) 
owned  by  socially  and  economically  disadvantaged  individuals. 
The  applicant  firm’s  ownership  by  these  socially  and  economical- 
ly disadvantaged  individuals  must  be  real,  substantial,  and  contin- 
uing, going  beyond  pro  forma  ownership  of  the  firm  as  reflected  in 
ownership  documents.  The  disadvantaged  owners  must  enjoy  the 
customary  incidents  of  ownership,  and  share  in  the  risks  and  prof- 
its commensurate  with  their  ownership  interests,  as  demonstrated 
by  the  substance,  not  merely  the  form,  of  the  firm’s  arrangements. 
All  securities  that  constitute  actual,  effective  ownership  of  a firm 
must  be  held  directly  by  disadvantaged  persons,  as  described  and 
with  the  exceptions  provided  in  49  CFR  § 26.69(d).  Also,  the 
applicant  firm  must  certify  and  show  that  the  contributions  of  cap- 
ital or  expertise  by  the  socially  and  economically  disadvantaged 
owners  to  acquire  their  ownership  interests  must  be  real  and  sub- 
stantial. All  of  USDOT’s  criteria  provided  in  49  CFR  § 26.69  and 
in  other  approved  guidance  apply  to  govern  the  determination  that 
the  firm  is  sufficiently  owned  by  socially  and  economically  disad- 
vantaged individuals  for  DBF  Program  purposes. 

7.  The  applicant  firm  must  certify  and  show  with  supporting 
documentation  that  the  same  socially  and  economically  disadvan- 
taged individuals  who  own  the  firm  are  in  control  of  that  firm;  and 
that  the  applicant  firm  is  an  independent  business  which  is  viable 
on  its  own,  without  being  dependent  on  its  relationship  with  anoth- 
er firm  or  firms.  The  applicant  firm  must  certify  and  show  that  its 
socially  and  economically  disadvantaged  owners  possess  the  real 
and  unrestricted  power  to  direct  or  cause  the  direction  of  the  man- 
agement and  policies  of  the  firm,  and  to  make  day-to-day  as  well 
as  long-term  decisions  on  matters  of  management,  policy  and 
operations.  Furthermore,  the  applicant  firm  must  certify  and  show 
that  its  socially  and  economically  disadvantaged  owners  have  an 
overall  understanding  of,  and  managerial  and  technical  competence 
and  experience  directly  related  to,  the  type(s)  of  business  in  which 
the  firm  is  engaged,  and  the  firm’s  operations.  Also,  to  the  extent 
that  state  or  local  law  may  require  the  persons  who  own  and/or 
control  a type  of  firm  (such  as  an  engineering  design  or  consulting 
firm)  to  have  a particular  license,  registration  or  other  credential, 
then  the  same  socially  and  economically  disadvantaged  individuals 
who  own  and  control  an  applicant  firm  of  that  type  must  possess 
the  required  license,  registration  or  credential.  All  of  USDOT’s 
criteria  provided  in  49  CFR  § 26.71  and  in  other  approved  guid- 
ance apply  to  govern  the  determination  that  the  firm  is  actually 
controlled  by  socially  and  economically  disadvantaged  individuals 
for  DBF  Program  purposes. 

8.  The  applicant  firm  must  certify  and  show  that  it  is  an  oper- 
ational, for-profit  firm,  and  that  it  is  not  owned  or  controlled  by 
another  firm,  even  a DBF  firm,  except  as  authorized  in  49  CFR  § 
26.73(e),  and  that  the  firm  meets  all  other  USDOT  certification 
eligibility  criteria  of  49  CFR  Part  26,  Subpart  D. 

9.  Furthermore,  the  applicant  must  provide  all  of  the  infor- 
mation required  by  MoDOT  in  its  application  form  and  materials 


(plus  any  subsequent  requests  for  information  or  clarification)  rel- 
evant to  show  that  the  applicant  is  eligible  under  49  CFR  § 26.83, 
as  well  as  49  CFR  Part  26,  Subpart  D. 

10.  The  application  must  be  signed  by  all  of  the  applicant 
firm’s  socially  and  economically  disadvantaged  individual  owners 
who  are  in  control  of  the  firm.  The  application  must  include  the 
sworn  affidavits  of  those  individuals  before  a notary  public  or 
other  person  authorized  to  administer  oaths,  under  penalty  of  per- 
jury of  the  laws  of  the  United  States,  attesting  to  the  accuracy,  com- 
pleteness and  truthfulness  of  the  information  on  and  accompanying 
the  application  form. 

(B)  Fach  application  received  shall  be  reviewed  for  complete- 
ness, and  the  applicant  firm  will  be  notified  in  writing  of  any  addi- 
tional information  required.  The  additional  information  requested 
must  be  received  within  a maximum  of  thirty  (30)  days  or  as  spec- 
ified in  writing.  After  that  period,  if  the  additional  information 
requested  has  not  been  received  and  no  extension  of  time  has  been 
requested  and  granted  in  writing,  MoDOT  may  deny  the  applica- 
tion for  the  firm’s  failure  or  refusal  to  provide  the  relevant  infor- 
mation requested  by  MoDOT  (or  possibly  requested  by  USDOT), 
in  accordance  with  49  CFR  § 26.73(c). 

(C)  After  all  required  information  is  received,  an  on-site  visit  to 
the  offices  of  the  applicant  firm,  and  to  job  sites  at  which  the  firm 
is  working  in  Missouri,  will  be  scheduled  as  required  by  49  CFR 
§ 26.83(C)(1).  Minutes  of  the  on-site  review  will  be  made  and  a 
copy  of  these  minutes  will  be  given  to  the  applicant  after  the  close 
of  the  on-site  review.  MoDOT  will  usually  not  make  an  on-site 
visit  of  firms  domiciled  outside  of  Missouri,  but  will  contact  the 
state  of  residence  of  that  firm  (or  another  certifying  USDOT  recip- 
ient) for  a copy  of  their  on-site  visit. 

(D)  Following  the  on-site  review,  a final  review  of  the  applica- 
tion and  its  related  documentation,  plus  the  review  minutes,  will 
be  made  to  determine  that  the  application  is  complete,  and  that 
MoDOT  has  no  questions  or  issues  which  require  further  submis- 
sions or  documentation. 

(2)  The  Fffect  of  Small  and  Disadvantaged  Business  Program 
Certification  From  or  Recognized  By  the  U.S.  Small  Business 
Administration.  MoDOT  does  not  accept  a firm’s  Section  8(a)  or 
Small  and  Disadvantaged  Business  (SDB)  Program  certification 
from,  or  as  recognized  by,  the  U.S.  Small  Business 
Administration.  Fach  such  firm  having  8(a)  or  SDB  certification 
must  independently  establish  its  eligibility  for  initial  DBF  Program 
certification  by  MoDOT  under  the  procedures  of  section  (1)  above. 
Fach  such  firm  which  was  previously  certified  as  a DBF  by 
MoDOT  under  the  mandates  of  the  former  (now  repealed)  USDOT 
DBF  Program  regulations  at  49  CFR  Part  23  on  the  basis  of  its 
8(a)  or  SDB  certification,  must  establish  its  right  to  certification 
independently  under  the  standards  of  49  CFR  Part  26  and  the  pro- 
visions of  this  chapter,  in  order  to  be  certified  or  re-certified  as  a 
MoDOT  DBF  firm  after  March  4,  1999. 

(3)  The  Fffect  of  Certification  as  a DBF  by  Another  USDOT 
Funding  Recipient.  In  accordance  with  49  CFR  § 26.83(e), 
MoDOT  does  not  accept  a firm’s  certification  by  another  USDOT 
funding  recipient  as  a basis  upon  which  MoDOT  will  rely  in  the 
DBF  certification  process.  In  each  instance,  and  regardless  of  the 
other  USDOT  recipients  which  may  have  previously  or  currently 
certified  this  firm  as  a DBF  for  the  purposes  of  their  DBF  pro- 
grams, MoDOT  will  request,  accept  and  consider  certification 
documentation  provided  by  any  other  certifying  USDOT  recipient, 
together  with  the  documentation  required  by  section  (1)  of  this 
rule;  but  MoDOT  will  in  each  instance  make  an  independent  deter- 
mination of  whether  the  applicant  firm  will  be  certified  as  a DBF 
or  not. 

(4)  The  Fffect  of  Certification  as  a DBF  by  a Missouri  Unified 
Certification  Program.  A Unified  Certification  Program  (UCP)  for 
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the  state  of  Missouri,  as  required  by  49  CFR  § 26.81,  is  being 
developed  but  does  not  current  exist.  Once  a Missouri  UCP  exists 
and  has  been  approved  by  the  U.S.  Secretary  of  Transportation 
under  49  CFR  § 26.81(a),  certification  as  a DBF  by  the  UCP  shall 
be  binding  upon  and  honored  by  MoDOT,  and  that  Missouri-cer- 
tified DBF  firm  will  not  be  obligated  to  separately  apply  for 
MoDOT  DBF  certification  under  this  rule  or  chapter. 

(5)  The  Burdens  of  Proof  in  Certifieation  Determinations.  As  pro- 
vided in  49  CFR  § 26.61,  any  firm  applying  for  DBF  certification 
has  the  burden  of  demonstrating  to  MoDOT  by  a preponderance  of 
the  evidence,  that  the  firm  meets  the  requirements  of  49  CFR  Part 
26,  Subpart  D,  eoneerning  group  membership  or  individual  disad- 
vantage, business  size,  firm  ownership  and  eontrol  of  the  firm. 
MoDOT  will  rebuttably  presume  that  individuals  who  establish 
themselves  to  be  members  of  any  of  the  USDOT-designated  groups 
identified  in  49  CFR  § 26.67(a)  are  socially  and  economically  dis- 
advantaged. However,  such  applicants  still  have  the  obligation  to 
provide  MoDOT  with  the  information  concerning  their  economic 
disadvantage  as  required  by  this  chapter  and  by  49  CFR  Part  26, 
Subpart  D,  especially  at  § 26.67.  All  other  individuals  who  are  not 
presumed  to  be  soeially  and  economically  disadvantaged,  and  indi- 
viduals eoneerning  whom  the  presumption  of  disadvantage  has 
been  rebutted,  have  the  burden  of  proving  to  MoDOT  by  a pre- 
ponderance of  the  evidence  that  they  are  socially  and  economical- 
ly disadvantaged. 

(6)  Pre-Determination  Informal  Proceedings  to  Receive  Fvidence 
for  DBF  Certification  Purposes.  MoDOT  is  not  obligated  to  do  so, 
but  in  the  eourse  of  any  DBF  certifieation  applieation  review,  if 
MoDOT  decides  that  faets,  circumstances,  relationships  or  other 
DBF  issues  require  clarification  or  explanation  by  this  method, 
MoDOT  may  request  the  applicant  in  writing  to  appear  before 
MoDOT  Fxternal  Civil  Rights  Unit  personnel  and  a notary  public, 
to  provide  verbal  testimony  in  person,  sworn  under  penalty  of  per- 
jury, together  with  supporting  documentation,  on  the  outstanding 
questions  which  MoDOT  requests  additional  information. 
MoDOT’s  written  notice  will  specify  the  issues  or  questions  which 
require  clarification  and  supplementation  by  the  applicant. 
MoDOT’s  written  notice  will  also  afford  the  applicant  the  alterna- 
tive opportunity  to  submit  written  testimony  by  affidavit  sworn 
under  penalty  of  perjury,  and  accompanied  by  other  documenta- 
tion, on  these  issues  or  questions,  in  lieu  of  providing  sworn  ver- 
bal testimony  before  a notary  public,  if  the  applicant  is  confident 
that  such  a written  reply  will  sufficiently  answer  MoDOT’s  ques- 
tions and  issues.  The  sworn  verbal  presentation  will  not  be  a hear- 
ing, but  will  be  an  informal  question  and  answer  session.  The 
applicant  may  have  legal  counsel  present  for  any  reason,  including 
to  ask  clarifying  questions  but  all  sworn  statements  made  and  doc- 
umentation presented  shall  be  given  by  the  individual  owners 
and/or  representatives  of  the  applicant  firm.  A verbatim  transcript 
of  any  such  informal  verbal  presentation  will  be  prepared  by 
MoDOT  at  its  own  cost,  and  one  copy  will  be  provided  to  the 
applicant  firm  at  no  charge.  The  information  so  obtained  shall  also 
be  used  by  MoDOT  in  reaching  its  determination  on  DBF  firm 
certification. 

(7)  Certification  Determination.  MoDOT  shall  make  its  determi- 
nations of  whether  individuals  and  firms  have  met  their  burden  of 
demonstrating  group  membership,  ownership,  control,  and  social 
and  economic  disadvantage,  by  considering  all  the  facts  in  the 
record,  viewed  as  a whole.  MoDOT  will  make  its  decision  on  the 
great  majority  of  applications  for  DBF  certification  within  ninety 
(90)  days  of  receipt  of  all  information  required  from  the  applicant 
firm  under  49  CFR  Part  26  and  this  chapter.  However,  if  MoDOT 
is  unable  to  decide  a DBF  certification  question  within  that  nine- 
ty (90)  day  period,  MoDOT  may  extend  that  time  period  once,  for 
up  to  an  additional  sixty  (60)  days,  upon  written  notice  to  the 


applicant  firm,  explaining  fully  and  specifically  the  reasons  for  this 
extension.  If  for  any  reason,  MoDOT  fails  to  issue  a written  deci- 
sion on  certification  within  that  time  period  (as  it  may  have  been 
extended  once  in  writing),  then  MoDOT  is  deemed  to  have  denied 
the  DBF  certification  application  by  USDOT,  and  the  applicant 
firm  may  appeal  that  constructive  denial  to  USDOT  under  the  pro- 
visions and  authority  of  49  CFR  §§  26.83(k)  and  26.89. 

(8)  Fffect  of  DBF  Certification. 

(A)  If  MoDOT  determines  to  certify  an  applicant  firm  as  a 
DBF,  that  firm  shall  be  notified  in  writing  by  MoDOT,  and 
MoDOT  shall  notify  the  firm  of  the  specific  category  or  categories 
of  work  in  which  the  firm  is  DBF  certified.  The  firm  and  its  per- 
tinent information,  including  its  approved  categories  of  DBF  work 
shall  be  added  to  MoDOT’s  DBF  directory  immediately.  The  firm 
will  remain  certified  for  MoDOT  purposes  for  a period  of  three  (3) 
years  from  its  date  of  certification.  On  that  date,  the  firm’s  DBF 
certification  shall  lapse  and  be  null  and  void,  unless  the  firm  has 
submitted  a reasonably  complete  new  certification  application  to 
MoDOT.  Provided,  however,  that  during  the  three-year  certifica- 
tion period,  each  DBF  firm  must  accurately,  truthfully  and  com- 
pletely submit  the  interim  sworn  affidavits  and  documentation  to 
MoDOT  required  annually  and/or  when  there  is  a material  change 
in  circumstances  relating  to  that  firm,  as  specified  in  49  CFR  § 
26.83  and  in  this  chapter.  Also,  any  certified  DBF  firm  is  poten- 
tially subject  to  having  its  DBF  certification  removed  through  the 
procedures  specified  in  49  CFR  § 26.87  and  in  this  chapter. 

(B)  DBF  certification  confers  no  vested  or  permanent  right  or 
property  interest  which  continues  beyond  the  three-year  certifica- 
tion period.  About  sixty  (60)  days  prior  to  the  end  of  its  three  (3) 
year  certification  period,  each  DBF  firm  will  be  mailed  a complete 
packet  of  certification  application  materials  to  be  completed  and 
submitted  for  another  three  (3)  year  certification  period.  If  the  cer- 
tification application  materials  are  completed  reasonably  accurate- 
ly and  completely  by  the  applicant  DBF  firm  and  received  by 
MoDOT’s  Fxternal  Civil  Rights  Unit  staff  on  or  before  the  certi- 
fication expiration  date,  then  that  firm’s  DBF  certification  will  not 
lapse  on  the  third  anniversary  date  after  certification.  While  a 
timely  new  certification  application  is  pending,  the  prior  DBF  cer- 
tification shall  continue  until  MoDOT  rules  on  the  new  certifica- 
tion application.  If  a new  certification  application  is  not  timely 
received  by  MoDOT  on  or  before  the  third  anniversary  date  of  cer- 
tification, then  that  firm’s  DBF  certification  shall  lapse,  and  the 
firm  shall  no  longer  be  DBF  certified  by  MoDOT.  Should  a firm 
whose  certification  has  lapsed  later  apply  for  DBF  certification 
with  MoDOT,  that  firm  shall  remain  without  DBF  certification 
unless  and  until  its  new  DBF  application  is  approved  by  MoDOT. 

(9)  Fffect  of  MoDOT  DBF  Certification  Denial. 

(A)  If  any  applicant  for  DBF  certification  (whether  currently 
certified  by  MoDOT  or  not)  is  denied  certification  by  MoDOT’s 
Fxternal  Civil  Rights  Unit,  MoDOT’s  Fxternal  Civil  Rights  Unit 
shall  notify  the  firm  of  that  decision  in  writing  by  certified  mail, 
return  receipt  requested.  The  notice  shall  set  out  the  specific 
grounds  for  certification  denial  in  Title  49  Part  26  and  in  this  chap- 
ter, and  shall  specifically  describe  or  refer  to  the  evidence  (or  lack 
thereof)  which  supports  that  determination  by  MoDOT’s  Fxternal 
Civil  Rights  Unit. 

(B)  The  written  notice  of  denial  shall  inform  the  applicant  firm 
of  its  discretionary  right  to  seek  MoDOT  administrative  review  of 
this  certification  denial  by  an  independent  hearing  officer  who  did 
not  take  part  in  the  actions  leading  to  the  denial  of  certification, 
and  who  is  not  subject  to  direction  or  instruction  from  the  Fxternal 
Civil  Rights  Unit,  its  administrator  or  its  personnel,  who  did  take 
part  in  those  actions.  The  notice  of  denial  shall  inform  the  appli- 
cant firm  that  if  it  requests  this  MoDOT  administrative  review 
within  fifteen  (15)  days  of  the  date  of  the  MoDOT  certification 
denial  letter,  the  firm  will  have  the  choice  of  an  informal  hearing 


June  15,  2000 


Missouri  Register 


Page  1541 


before  the  hearing  officer,  with  sworn  testimony;  and  MoDOT  will 
maintain  a verbatim  record  of  the  hearing  and  the  record  evidence. 
The  notice  shall  further  inform  the  applicant  firm  of  its  right  to 
elect  to  present  additional  information  and  arguments  supporting 
its  certification  to  the  hearing  officer  in  writing,  without  going  to 
a hearing.  The  notice  will  provide  that  if  the  applicant  firm  elects 
MoDOT  administrative  review  by  either  an  informal  hearing  or  by 
written  submissions,  the  applicant  firm  shall  be  afforded  an  oppor- 
tunity to  respond  to  the  reasons  stated  for  denial  of  certification, 
and  may  provide  information  and  arguments  concerning  why  it 
should  be  certified.  In  such  an  administrative  review,  the  applicant 
firm  still  bears  the  burdens  of  proof  specified  in  section  (5)  of  this 
rule  and  in  49  CFR  § 26.61.  The  procedures  for  such  an  informal 
hearing  or  written  presentation  to  an  independent  MoDOT  hearing 
officer  are  the  same  as  those  set  forth  in  this  chapter  in  Rule  7 CSR 
10-8.091,  except  that  the  applicant  for  initial  or  renewed  certifica- 
tion shall  bear  the  burdens  of  proof,  and  not  MoDOT.  As  a result 
of  the  MoDOT  administrative  review,  the  hearing  officer  may 
either  affirm  the  initial  MoDOT  denial  of  certification,  or  may 
reverse  that  determination  and  rule  that  the  firm  shall  be  certified. 
The  ruling  of  the  hearing  officer  shall  be  by  written  findings  of  fact 
and  conclusions  of  law,  and  shall  restate  or  provide  by  enclosure 
all  pertinent  USDOT  rules  in  49  CFR  Part  26.  If  the  independent 
hearing  officer  ultimately  affirms  the  denial  of  certification,  the 
applicant  firm  shall  be  informed  in  writing  of  its  right  to  appeal  the 
certification  denial  to  USDOT  under  the  procedures  set  forth  in  49 
CFR  § 26.89,  and  that  USDOT  regulation  shall  be  cited  in  full  or 
enclosed. 

(C)  The  written  notice  of  denial  shall  also  clearly  state  that  fur- 
ther administrative  review  by  an  independent  MoDOT  hearing  offi- 
cer is  optional,  and  not  mandatory,  before  the  firm  may  appeal  the 
MoDOT  certification  denial  to  USDOT.  The  applicant  firm,  if  it 
so  wishes,  may  bypass  any  further  MoDOT  administrative  review 
and  may  appeal  the  certification  denial  within  ninety  (90)  days  of 
the  date  of  that  certification  denial  directly  to  USDOT  under  the 
procedures  set  forth  in  49  CFR  § 26.89,  specifying  the  procedures 
for  certification  appeals  to  the  U.S.  Department  of  Transportation. 
A copy  of  49  CFR  § 26.89,  and  any  other  pertinent  USDOT  DBF 
Program  regulations  cited  in  the  determination,  shall  be  enclosed 
with  the  written  notice  of  denial. 

(D)  A firm  which  has  been  denied  DBE  certification  may  not 
reapply  for  DBE  certification  to  MoDOT  for  a period  of  at  least 
twelve  (12)  months  from  the  date  of  the  written  notice  of  denial. 
The  written  notice  of  denial  shall  also  inform  the  applicant  firm  of 
that  MoDOT  restriction. 

(E)  A firm  which  has  previously  been  certified,  but  has  been 
denied  renewed  certification  as  a DBE  firm  upon  reapplication  to 
MoDOT  for  DBE  certification,  shall  be  removed  immediately 
from  MoDOT’s  DBE  Directory  listings.  The  firm,  its  owners, 
agents  and  employees,  shall  no  longer  represent  this  firm’s  status 
as  an  eligible  MoDOT  DBE  firm  to  any  other  firm  or  person.  As 
with  any  other  MoDOT  denial  of  certification,  such  a firm  may  not 
reapply  for  DBE  certification  to  MoDOT  for  a period  of  at  least 
twelve  (12)  months  from  the  date  of  the  written  notice  of  denial. 
The  written  notice  of  denial  shall  also  inform  the  applicant  firm  of 
that  MoDOT  restriction. 

(10)  The  Einality  of  MoDOT’s  Determination  to  Deny  Initial  or 
Renewal  Certification.  Whether  MoDOT’s  determination  to  deny 
DBE  certification  initially  or  on  a renewal  application  is  made  by 
MoDOT’s  External  Civil  Rights  Unit  and  not  appealed  to  a 
MoDOT  hearing  officer,  or  the  determination  is  made  by  an  inde- 
pendent MoDOT  hearing  officer  under  this  rule,  that  determina- 
tion is  final  as  to  MoDOT,  but  that  determination  remains  appeal- 
able  to  USDOT  under  the  provisions  of  49  CFR  §§  26.87  and 
26.89,  and  until  USDOT  has  resolved  such  an  appeal,  the  deter- 
mination is  not  final  under  49  CFR  Part  26.  Therefore,  for  pur- 
poses of  Missouri  law,  the  MoDOT  determination  to  deny  initial  or 


renewal  certification  is  not  a final  state  administrative  decision, 
and  it  is  not  subject  to  judicial  review  in  Missouri’s  courts  under 
the  provisions  of  Chapter  536  RSMo,  or  49  CFR  Part  26. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.060  Requirements  to  Participate  in  a Mentor- 
Protege  Agreement.  This  rule  set  forth  the  requirements  to  par- 
ticipate in  a mentor-protege  agreement. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rescission  covering  this  same  material  is  published  in 
this  issue  of  the  Missouri  Register. 


Page  1542 


Emergency  Rules 


June  15,  2000 
Vol.  25,  No.  12 


Title  7— DEPARTMENT  OE  TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.061  Missouri  Unified  Certification  Program 

PURPOSE:  To  describe  Missouri ’s  Unified  Certification  Program 
(UCP)  for  USDOT  DBE  certification  when  that  program  has  been 
established  by  MoDOT  with  other  USDOT  recipients  in  Missouri; 
and  until  then,  to  state  that  no  such  UCP  program  currently  exists 
in  Missouri. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Fair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  Under  the  mandates  of  49  CFR  § 26.81,  within  several  years 
MoDOT  and  all  other  USDOT  funding  recipients  in  Missouri  must 
participate  in  a Unified  Certification  Program  (UCP).  When  the 
UCP  is  established  and  operational,  a firm  will  be  required  to 
apply  for  certification  with  only  entity,  and  if  that  firm  is  certified 
by  that  one  entity,  the  firm’s  DBE  certification  will  be  honored  by 
all  other  USDOT  funding  recipients  in  Missouri.  However,  such  a 
UCP  program  does  not  currently  exist  in  and  for  Missouri. 

(2)  When  a Missouri  UCP  program  is  established,  this  regulation 
will  be  amended  to  describe  how  the  UCP  DBE  certification  pro- 
cess applies  to  and  governs  MoDOT’s  DBE  certification  process. 
This  regulation  will  also  be  amended  to  adopt  any  requirements 
necessary  to  conform  and  comply  to  the  new  state  UCP  program 
for  DBE  certification. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.070  Decertification  Procedures  for  Disadvantaged 
Business  Enterprises.  This  rule  set  forth  the  decertification  pro- 
cedures for  disadvantaged  business  enterprises. 

PURPOSE;  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

EMERGENCY  STATEMENT;  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY;  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rescission  covering  this  same  material  is  published  in 
this  issue  of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.071  DBE  Program  Reporting  and  Disclosure 
Requirements  for  Currently  Certified  DBE  Firms 

PURPOSE:  This  rule  describes  the  various  affidavits  and  other 
documents  each  currently  certified  DBE  firm  must  file  with 
MoDOT  to  remain  certified;  and  the  legal  implications  for  a DBE 
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firm  which  fails  to  timely  file  the  required  affidavit  or  other  docu- 
ments. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations,  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Pair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  Sworn  Affidavit  of  A Material  Change  in  the  DBE’s  Status  or 
Cireumstances. 

(A)  As  required  by  49  CFR  § 26.83(i),  eaeh  certified  DBE  firm 
must  inform  MoDOT  in  writing  of  any  change  in  circumstances 
which  affects  the  firm’s  legal  ability  to  meet  the  size,  disadvan- 
taged status,  ownership  or  control  requirements  of  49  CFR  Part 
26;  or  of  any  material  change  in  the  information  provided  in  the 
firm’s  last  DBE  certification  process  with  MoDOT.  This  includes, 
but  is  not  limited  to,  changes  in  a firm’s  management  or  manage- 
ment responsibilities;  changes  in  operational  or  daily  control  of  the 
firm’s  business;  changes  in  firm  ownership;  material  changes  in 
the  firm’s  annual  gross  receipts;  or  material  changes  in  the  per- 
sonal net  worth  of  any  one  owner  who  was  represented  or  found  to 
be  socially  and  economically  disadvantaged.  This  written  notice  to 
MoDOT  should  be  sent  to  MoDOT’s  DBE  Program  Liaison 
Officer,  the  External  Civil  Rights  Administrator. 

(B)  The  written  notice  must  take  the  form  of  an  affidavit  by  the 
firm’s  socially  and  economically  disadvantaged  individual  owners, 
sworn  to  before  a notary  public  or  other  person  who  is  authorized 
by  state  law  to  administer  oaths;  or  else  it  may  be  an  unsworn  dec- 
laration which  clearly  contains  a written  affirmation  that  it  is  exe- 
cuted by  each  individual  signing  it  under  penalty  of  perjury  as  pro- 
vided in  the  laws  of  the  United  States. 

(C)  The  DBE  firm  and  its  controlling  owners  must  provide  this 
written  notification  to  MoDOT  within  thirty  (30)  days  of  the  occur- 
rence of  the  change  in  question,  regardless  of  when  the  change  in 
status  or  circumstances  occurred.  If  the  DBE  firm  or  its  owners 
fails  to  make  a timely  written  notification  to  MoDOT  of  such  a 
change  in  status  or  circumstances,  the  firm  will  be  deemed  to  have 
failed  to  cooperate,  and  shall  subject  the  firm  to  removal  of  eligi- 
bility as  a DBE,  and  each  of  them  to  any  one  or  more  of  the  other 
sanctions  provided  in  49  CFR  § 26.109(c),  or  elsewhere  in  state  or 
federal  law.  An  intentional  failure  to  timely  notify  MoDOT  of  the 
change  in  status  or  circumstances  may  subject  the  DBE  firm  or  its 
owners  to  federal  or  state  criminal  prosecution  for  fraud  or  other 
crimes,  and  may  also  result  in  contractual  or  other  liability  as  well. 

(2)  Annual  Sworn  Affidavit. 

(A)  Each  year,  on  or  before  the  annual  anniversary  date  of  its 
last  certification,  each  DBE  firm  must  submit  a sworn  and  nota- 
rized affidavit  from  each  of  the  firm’s  controlling  socially  and  eco- 
nomically disadvantaged  owners,  executed  under  penalty  of  per- 
jury of  the  laws  of  the  United  States.  If  a notary  is  not  available. 


then  the  affidavit  must  be  executed  before  a person  who  is  autho- 
rized by  state  law  to  administer  oaths.  This  affidavit  must  truthful- 
ly, accurately  and  completely  affirm  that  there  have  been  no 
changes  in  the  firm’s  status  or  circumstances  affecting  its  ability  to 
meet  the  DBE  firm  size,  ownership  or  control  requirements  of  49 
CFR  Part  26,  that  there  have  been  no  changes  in  that  individual 
owner’s  status,  personal  net  worth  or  other  circumstances  which 
may  affect  that  individual’s  status  as  socially  and  economically  dis- 
advantaged under  49  CFR  Part  26,  that  there  have  been  no  other 
material  changes  in  any  of  the  other  information  originally  provid- 
ed with  the  firm’s  application  for  DBE  certification,  and  that  the 
firm  is  still  eligible  for  MoDOT  DBE  certification  status;  except  as 
the  firm  may  have  previously  notified  or  be  notifying  MoDOT 
under  49  CFR  § 26.83(i)  and  section  (1)  of  this  rule.  These  affi- 
davits must  be  accompanied  by  the  most  recent  personal  state  and 
federal  income  tax  returns  for  each  socially  and  economically  dis- 
advantaged individual  who  is  on  record  with  MoDOT  as  owning 
and  controlling  the  firm;  plus  the  DBE  firm’s  most  recent  state  and 
federal  income  tax  returns;  and  the  DBE  firm’s  most  recent  finan- 
cial statement.  If  any  audited  financial  statement  has  been  pre- 
pared for  an  individual  disadvantaged  owner  (individually  or  joint- 
ly with  his  or  her  spouse)  or  for  the  DBE  firm  since  the  last  cer- 
tification date  or  its  annual  anniversary,  then  a complete  photocopy 
of  that  document  must  also  be  provided,  including  but  not  limited 
to  its  asset  and  liability  descriptions,  balance  sheets,  and  all  its 
notes,  footnotes,  and  accompanying  statements  and  qualifications. 

(B)  MoDOT  will  notify  each  DBE  firm  by  regular  U.S.  mail  in 
writing  at  least  thirty  (30)  days  before  the  annual  anniversary  date 
of  certification  of  this  annual  sworn  affidavit  and  its  accompanying 
document  submission  requirement.  However,  regardless  of 
whether  the  firm  receives  that  notification,  it  is  the  DBE  firm’s 
responsibility  to  timely  submit  the  required  affidavit  and  other 
documentation. 

(C)  If  the  DBE  firm  and  its  owners  fail  to  make  a timely  sub- 
mission to  MoDOT  of  the  required  annual  affidavits  and  docu- 
mentation, or  if  the  information  contained  therein  is  not  accurate, 
complete  and  truthful,  the  firm  will  be  deemed  to  have  failed  to 
cooperate,  which  shall  subject  the  firm  to  removal  of  eligibility  as 
a DBE,  and  to  any  one  or  more  of  the  other  sanctions  provided  in 
49  CFR  § 26.109(c),  or  elsewhere  in  state  or  federal  law.  An  inten- 
tional failure  to  truthfully,  accurately  and  completely  notify 
MoDOT  in  the  annual  affidavit  and  its  submissions  of  any  change 
in  status  or  circumstances  may  subject  the  DBE  firm  or  its  owners 
to  federal  or  state  criminal  prosecution  for  fraud  or  other  crimes, 
and  may  also  result  in  contractual  or  other  liability  as  well. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.080  Determination  and  Review  Procedures 
Governing  the  Failure  to  Perform  a Commercially  Use 
Function.  This  rule  implemented  the  requirement  of  47  CFR  part 
23  and  section  23.47,  that  a disadvantaged  business  enterprise 
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(DBE)  must  perform  a eommereially  useful  function  of  all  feder- 
al-aid contract  work  for  which  DBE  credit  is  claimed,  and  gov- 
erned the  state  determination  and  federal  review  of  a rebuttable 
presumption  that  a DBE  has  not  performed  a eommereially  useful 
function. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1994,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23. 
Emergency  rule  filed  Feb.  15,  1996,  effective  Eeb.  25,  1996, 
expired  Aug.  22,  1996.  Original  rule  filed  Feb.  15,  1996,  effective 
Aug.  30,  1996.  Emergency  rescission  filed  May  10,  2000,  effective 
May  20,  2000,  expires  Nov.  6,  2000.  A proposed  rescission  cover- 
ing this  same  material  is  published  in  this  issue  of  the  Missouri 
Register. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.081  Ineligibility  Complaints 

PURPOSE:  This  rule  discusses  the  procedures  for,  and  confiden- 
tiality governing,  the  filing  of  a DBE  firm  ineligibility  complaint, 
in  accordance  with  49  CFR  §§  26.87(a)  and  26.109(b). 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 


ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Fair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  Eiling  an  Ineligibility  Complaint.  Any  person,  firm,  reeipient, 
or  other  legal  entity  may  file  with  MoDOT  a written  eomplaint 
alleging  that  a currently-certified  firm  is  ineligible  for  DBE 
Program  certification,  and  specifying  the  reasons  why  that  firm  is 
alleged  to  be  ineligible.  However,  MoDOT  will  not  accept  a gen- 
eral allegation  that  a firm  is  ineligible  without  some  supporting 
details  or  allegations;  and  MoDOT  will  not  accept  an  anonymous 
complaint  for  purposes  of  49  CER  § 26.87(a)  compliance 
(although  MoDOT  may  act  upon  the  allegations  in  an  anonymous 
complaint  on  its  own  initiative).  As  a matter  of  program  and  con- 
tract compliance,  MoDOT  encourages  all  DBE  firms,  prime  con- 
tractors, other  subcontractors,  and  their  owners,  officials  and 
employees,  to  file  a detailed  ineligibility  complaint,  with  as  much 
supporting  information  as  is  available,  whenever  they  have  a legit- 
imate reason  to  believe  that  a currently-certified  DBE  firm  is  not 
properly  eligible  for  DBE  certification  under  this  chapter  or  under 
49  CER  Part  26.  All  DBE  firm  ineligibility  complaints  should  be 
addressed  to  and  filed  with  MoDOT’s  DBE  Liaison  Officer,  the 
External  Civil  Rights  Administrator.  An  ineligibility  complaint 
may  be  sworn  under  penalty  of  perjury  of  the  laws  of  the  United 
States  as  an  affidavit  before  a notary  public  or  other  officer  autho- 
rized to  administer  oaths,  but  that  is  not  a legal  prerequisite  for  fil- 
ing an  ineligibility  complaint.  The  complaint  may  include  any 
information  or  arguments  supporting  the  complainant’s  assertion 
that  the  firm  is  ineligible  and  should  not  continue  to  be  certified. 

(2)  MoDOT  Processing  of  Ineligibility  Complaints.  Upon  receipt 
of  a signed  ineligibility  complaint  including  one  or  more  detailed 
allegations,  MoDOT  will  acknowledge  the  receipt  of  the  complaint 
in  writing;  but  a copy  of  the  acknowledgement  will  not  be  sent  to 
the  DBE  firm.  MoDOT  will  review  its  records  concerning  the 
DBE  firm  in  question,  along  with  any  material  provided  by  the 
complainant  or  available  from  other  sources  within  or  without 
MoDOT.  MoDOT  will  conduct  any  investigation  it  deems  neces- 
sary under  the  circumstances,  although  MoDOT  is  not  legally  obli- 
gated to  conduct  any  investigation  beyond  a document  request  and 
review.  At  an  appropriate  time  in  the  complaint  investigative 
phase,  MoDOT  will  notify  the  DBE  firm  in  writing  that  a com- 
plaint alleging  the  firm’s  ineligibility  had  been  filed,  and  request 
additional  information  from  the  firm  relating  to  the  allegations.  In 
that  letter,  MoDOT  will  provide  the  DBE  firm  with  a general  state- 
ment or  summary  of  the  allegation(s)  against  the  DBE  firm’s  con- 
tinued certification. 

(3)  The  MoDOT  Determination  and  Euture  Actions.  After 
MoDOT  has  reviewed  the  complaint  and  conducted  any  investiga- 
tion it  deems  necessary,  MoDOT  shall  make  a determination 
whether  there  is  reasonable  cause  to  believe  that  the  DBE  firm  is 
ineligible  to  be  certified.  If  MoDOT  finds  reasonable  cause  to 
believe  that  the  DBE  firm  is  ineligible,  MoDOT  will  provide  writ- 
ten notice  to  the  DBE  firm  that  MoDOT  proposes  to  find  the  firm 
ineligible  for  certification,  which  notice  sets  forth  the  reasons  for 
that  proposed  determination.  MoDOT  will  not  provide  the  com- 
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plainant  with  that  notice  of  reasonable  cause  or  the  preliminary 
findings  set  forth  therein,  but  may  advise  the  complainant  that  pro- 
ceedings concerning  the  firm’s  DBE  eligibility  are  continuing  at 
MoDOT.  In  the  event  that  MoDOT  determines  that  reasonable 
cause  does  not  exist,  MoDOT  will  separately  and  confidentially 
notify  the  complainant  and  the  DBE  firm  in  writing  of  that  deter- 
mination and  MoDOT’s  reasons  for  making  that  determination. 
All  statements  of  reasons  for  findings  on  the  issue  of  reasonable 
cause  shall  specifically  reference  the  evidence  in  the  record  on 
which  each  reason  is  based. 

(4)  MoDOT  Hearing  or  Other  Due  Process  Review.  When 
MoDOT  notifies  a firm  that  there  is  reasonable  cause  to  remove  its 
DBE  eligibility  on  the  basis  of  an  ineligibility  complaint  and 
MoDOT’s  review  and  investigation  of  that  complaint,  MoDOT  will 
follow  the  procedures  required  by  49  CFR  § 26.87(d),  and  offer 
the  DBE  firm  an  opportunity  for  an  informal  hearing  with  a com- 
plete and  verbatim  record,  or  if  the  firm  elects,  an  opportunity  to 
present  information  and  arguments  in  writing  for  a written  record 
review,  without  going  to  a hearing.  Such  a reasonable  cause  notice 
shall  be  sent  to  the  DBE  firm  by  certified  U.S.  mail,  return  receipt 
requested.  An  informal  hearing  or  written  record  review  will  be 
conducted  and  decided  by  an  independent  hearing  officer  for 
MoDOT.  In  the  event  the  firm  requests  either  an  informal  hearing 
or  a written  record  review  of  a reasonable  cause  determination, 
MoDOT  shall  bear  the  burden  of  proving,  by  a preponderance  of 
the  evidence,  that  the  firm  does  not  meet  the  certification  standards 
of  49  CER  Part  26  and  this  chapter.  If  the  firm  does  not  request 
either  an  informal  hearing  or  the  opportunity  for  a written  record 
review  within  fifteen  (15)  days  after  the  date  the  firm  receives  the 
reasonable  cause  notice,  as  shown  on  the  return  receipt  card,  then 
the  file  MoDOT’s  External  Civil  Rights  Unit  has  developed  on  this 
eligibility  complaint  (along  with  any  sworn  affidavits  of  the  staff 
or  others)  shall  be  turned  over  to  the  independent  hearing  officer 
to  determine  if,  by  a preponderance  of  the  evidence  present  in  the 
file  before  the  hearing  officer,  MoDOT  has  proven  that  the  firm 
does  not  meet  the  certification  standards  of  49  CFR  Part  26  and 
this  chapter. 

(5)  The  Confidentiality  of  Information  on  a Complainant.  Pursuant 
to  49  §§  26.87(a)  and  26.109(b),  the  identity  of  complainants  shall 
be  kept  confidential  by  MoDOT  and  all  its  staff,  including  its  hear- 
ing officer,  at  the  complainant’s  election.  If  such  confidentiality 
will  hinder  the  investigation,  proceeding  or  hearing,  or  result  in  a 
denial  of  appropriate  administrative  due  process  to  the  firm,  its 
owners  or  other  parties,  then  MoDOT  shall  advise  the  complainant 
to  determine  if  the  complainant  will  waive  the  privilege  of  confi- 
dentiality. Complainants  shall  be  advised  that  in  some  circum- 
stances, their  failure  to  waive  the  privilege  may  result  in  the  clo- 
sure of  the  investigation  or  dismissal  of  the  proceeding  or  informal 
hearing,  if  the  allegations  cannot  be  established  without  actually  or 
effectively  disclosing  the  identity  of  the  complainant. 
Complainants  shall  further  be  notified  that  if  the  allegations  of  the 
complaint  cannot  be  established  by  other  available  means,  the  com- 
plainant shall  be  expected  to  provide  sworn  testimony  at  an  infor- 
mal hearing  or  else  a sworn  affidavit  for  a written  record  review, 
to  help  MoDOT  prove  the  firm  is  ineligible  for  certification  by  a 
preponderance  of  the  evidence.  If  the  complainant  refuses  to  waive 
the  confidentiality  privilege  so  as  to  disclose  his  or  her  identity,  or 
refuses  to  provide  oral  or  written  evidence  where  necessary  to  sub- 
stantiate the  complaint,  then  MoDOT  will  take  whatever  adminis- 
trative action  is  appropriate  on  the  complaint,  including  but  not 
limited  to  dismissing  the  complaint  for  lack  of  supporting  evi- 
dence. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 


to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.090  Finality  of  Department  Determinations  in  the 
Disadvantaged  Business  Enterprise  Program.  This  rule  provid- 
ed general  information  on  the  administrative  review  available  in  the 
United  States  Department  of  Transportation,  on  any  Disadvantaged 
Business  Enterprise  Program  action  or  decision  which  is  made  by 
the  Missouri  Highways  and  Transportation  Department  or 
Commission. 

PURPOSE;  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations,  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1994,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23. 
Emergency  rule  filed  Eeb.  15,  1996,  effective  Eeb.  25,  1996, 
expired  Aug.  22,  1996.  Original  rule  filed  Eeb.  15,  1996,  effective 
Aug.  30,  1996.  Emergency  rescission  filed  May  10,  2000,  effective 
May  20,  2000,  expires  Nov.  6,  2000.  A proposed  rescission  cover- 
ing this  same  material  is  published  in  this  issue  of  the  Missouri 
Register. 
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Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.091  MoDOT  Procedures  and  Hearings  to  Remove 
a Firm’s  DBF  Eligibility 

PURPOSE:  This  rule  complies  with  the  requirements  of  49  CFR  §§ 
26.67,  26.87  and  26.89,  by  specifying  the  grounds  for  which 
MoDOT  may  institute  proceedings  to  remove  a firm ’s  DBE  certifi- 
cation and  eligibility,  and  the  hearing  or  other  due  process  proce- 
dures involved. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Fair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  Scope  of  this  Rule. 

(A)  This  rule  specifies  the  circumstances  in  which  MoDOT  will 
consider  removing  DBE  eligibility  from  a firm  which  is  currently 
certified  as  a DBE,  and  the  procedures  which  will  be  followed  to 
reach  a determination  of  continued  DBE  eligibility.  This  rule  also 
specifies  the  procedures  which  MoDOT  will  use  to  afford  an  indi- 
vidual owner  of  a DBE-certified  firm  and  the  firm  due  process  if 
that  owner’s  status  is  challenged  or  suspected  as  not  qualifying  that 
individual  owner  as  socially  and  economically  disadvantaged 
under  49  CER  Part  26.  This  rule  will  apply  to: 

1 . Complaints  of  a DBE  firm’s  ineligibility  under  49  CER  § 
26.87(a)  and  rule  7 CSR  10-8.081,  when  MoDOT  notifies  the  DBE 
firm  that  there  is  reasonable  cause  to  remove  its  DBE  eligibility  on 
the  basis  of  an  ineligibility  complaint  and  MoDOT’s  review  and 
investigation  of  that  complaint. 

2.  MoDOT-initiated  proceedings,  where  based  upon  notifica- 
tion by  the  DBE  firm  of  a change  in  its  status  or  circumstances,  or 
other  information  which  comes  to  MoDOT’s  attention,  and  after 
any  investigation  MoDOT  External  Civil  Rights  Unit  deems  appro- 
priate, the  MoDOT  staff  determine  that  there  is  reasonable  cause 
to  believe  that  a currently-certified  DBE  firm  is  ineligible.  At  that 
time,  MoDOT  shall  provide  written  notification  to  the  DBE  firm 
by  certified  U.S.  mail,  return  receipt  requested,  that  MoDOT  pro- 
poses to  find  the  firm  ineligible  as  a DBE,  setting  forth  the  spe- 
cific reasons  for  that  proposed  determination.  This  statement  of 
reasons  for  the  finding  of  reasonable  cause  to  remove  the  firm’s 
DBE  eligibility  shall  specifically  reference  the  evidence  in  the 
record  which  MoDOT  has  developed  to  date,  on  which  each  rea- 


son is  based.  These  proceedings  also  include,  but  are  not  limited 
to,  a potential  removal  of  DBE  certification  where  MoDOT  has 
reason  to  believe  that  an  individual  owner  classified  as  socially  and 
economically  disadvantaged  is  actually  not  so  disadvantaged;  and 
the  loss  of  that  disadvantaged  status  would  likely  result  in  the 
firm’s  loss  of  DBE  eligibility. 

3.  USDOT- initiated  proceedings,  where  a USDOT  operating 
administration  has  determined  that  information  in  MoDOT’s 
records  or  other  information  available  to  USDOT  provides  reason- 
able cause  to  believe  that  a firm  which  MoDOT  certified  as  a DBE 
does  not  meet  the  eligibility  criteria  of  49  CFR  Part  26.  In  such  an 
event,  the  USDOT  operating  administration  may  direct  MoDOT  to 
initiate  a proceeding  to  remove  the  firm’s  certification.  If  USDOT 
does  direct  MoDOT  to  initiate  a proceeding  to  remove  a firm’s  cer- 
tification, that  USDOT  operating  administration  will  provide  the 
DBE  firm  and  MoDOT  with  the  reasons  for  that  directive,  includ- 
ing any  relevant  documentation  or  other  information  available  to 
USDOT.  When  that  USDOT  action  occurs,  MoDOT  will  immedi- 
ately commence  and  prosecute  a proceeding  to  remove  that  firm’s 
DBE  eligibility,  as  provided  by  49  CER  § 26.87(b),  and  by  para- 
graph 2.  of  this  subsection,  in  accordance  with  49  CER  § 26.87(c). 

(B)  This  rule  does  not  apply  to: 

1.  Eirms  which  are  seeking  initial  certification  as  a DBE,  or 
which  previously  have  been  certified  as  a DBE  but  are  undergoing 
review  to  determine  if  the  firm  will  be  certified  by  MoDOT  for  an 
additional  three-year  period.  Their  informal  hearing  or  other 
administrative  review  process  by  an  independent  hearing  officer 
within  MoDOT  after  MoDOT  External  Civil  Rights  Unit  have 
denied  the  firm’s  certification  is  addressed  in  rule  7 CSR  10-8.051, 
section  (9). 

2.  An  individual  whose  statement  of  personal  net  worth  shows 
that  the  individual  owner’s  personal  net  worth  exceeds  $750,000, 
and  so  that  individual’s  presumption  of  economic  disadvantage  is 
rebutted.  In  that  event,  MoDOT  will  simply  notify  that  individu- 
al owner  and  the  DBE  firm  in  question  in  writing  by  U.S.  mail  that 
this  owner  is  not  economically  disadvantaged  and  can  no  longer  be 
used  to  support  the  firm’s  eligibility  as  a DBE.  However,  if  that 
individual’s  loss  of  economic  disadvantage  status  may  render  the 
firm  ineligible  as  a DBE  (which  will  usually  be  the  case  when  an 
individual  owner  ceases  to  be  economically  disadvantaged),  then 
MoDOT  will  immediately  commence  and  prosecute  a proceeding 
to  remove  that  firm’s  DBE  eligibility,  as  provided  by  49  CFR  § 
26.87(b)  and  by  paragraph  (A)2.  of  this  rule. 

3.  An  individual  owner  of  a DBE  firm  where  MoDOT  has 
reasonable  cause  to  believe  that  such  individual  is  not  socially 
and/or  economically  disadvantaged,  but  that  individual  is  only  a 
minority  owner  and  has  no  real  control  over  the  DBE  firm,  so  his 
or  her  status  is  not  necessary  to  continue  the  firm’s  DBE  eligibil- 
ity. Under  those  circumstances,  MoDOT  may  take  no  immediate 
action,  but  may  wait  to  resolve  that  issue  when  the  firm  next 
applies  for  certification.  However,  if  that  individual’s  loss  of  social 
and/or  economic  disadvantage  status  could  possibly  render  that 
firm  ineligible  as  a DBE  (which  will  usually  be  the  case  when  an 
individual  owner  ceases  to  be  socially  and  economically  disadvan- 
taged), then  MoDOT  will  immediately  commence  and  prosecute  a 
proceeding  to  determine  whether  that  individual’s  presumption  of 
social  and/or  economic  disadvantage  should  be  rebutted,  and  if  so, 
whether  MoDOT  should  remove  that  firm’s  DBE  eligibility,  as 
provided  by  49  CFR  § 26.87(b)  and  by  paragraph  (A)2.  of  this 
rule. 

(2)  MoDOT  Hearing  or  Other  Due  Process  Review.  When 
MoDOT  notifies  a firm  that  there  is  reasonable  cause  to  remove  its 
DBE  eligibility  for  any  basis  specified  in  section  (1)  of  this  rule, 
MoDOT  will  follow  the  procedures  required  by  49  CFR  § 
26.87(d),  and  offer  the  DBE  firm  an  opportunity  for  an  informal 
hearing  with  a complete  and  verbatim  record,  or  if  the  firm  elects, 
an  opportunity  to  present  information  and  arguments  in  writing  for 
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a written  record  review,  without  going  to  a hearing.  Such  a rea- 
sonable cause  notice  shall  be  sent  to  the  DBE  firm  by  certified 
U.S.  mail,  return  receipt  requested.  Such  an  informal  hearing  or 
written  record  review  will  be  conducted  and  decided  by  an  inde- 
pendent hearing  officer  for  MoDOT.  In  the  event  the  firm  requests 
either  an  informal  hearing  or  a written  record  review  of  the  rea- 
sonable cause  determination,  MoDOT  shall  bear  the  burden  of 
proving,  by  a preponderance  of  the  evidence,  that  the  firm  does  not 
meet  the  certification  standards  of  49  CFR  Part  26  and  this  chap- 
ter. If  the  firm  does  not  request  either  an  informal  hearing  or  the 
opportunity  for  a written  record  review  within  thirty  (30)  days  after 
the  date  the  firm  receives  the  reasonable  cause  notice,  as  shown  on 
the  return  receipt  card,  then  the  file  MoDOT’s  External  Civil 
Rights  Unit  have  developed  on  this  eligibility  complaint  (along 
with  any  sworn  affidavits  of  the  staff  or  others)  shall  be  turned  over 
to  the  independent  hearing  officer  to  determine  if,  by  a prepon- 
derance of  the  evidence  present  in  the  file  before  the  hearing  offi- 
cer, MoDOT  has  proven  that  the  firm  does  not  meet  the  certifica- 
tion standards  of  49  CFR  Part  26  and  this  chapter. 

(3)  The  Flearing  Officer.  The  hearing  officer  which  conducts  the 
informal  hearing  or  written  record  review  shall  also  determine  the 
decision  in  that  proceeding  for  MoDOT.  The  hearing  officer  shall 
be  knowledgeable  about  the  DBE  certification  requirements  of  49 
CFR  Part  26  and  this  chapter.  At  MoDOT’s  sole  election,  the  hear- 
ing officer  may  be  a licensed  attorney,  a registered  professional 
engineer,  or  any  other  qualified  individual.  If  the  hearing  officer  is 
not  a licensed  attorney,  the  hearing  officer  may  have  present  or 
receive  assistance  from  a licensed  attorney  knowledgeable  about 
the  DBE  Program,  to  aid  and  advise  the  hearing  officer  on  evi- 
dentiary issue  rulings  and  other  legal  or  procedural  questions.  In 
any  event,  the  hearing  officer  will  not  be  from  MoDOT’s  External 
Civil  Rights  Unit,  and  will  not  take  any  direction  from  that  unit, 
its  personnel,  or  other  MoDOT  personnel  who  may  have  taken  part 
in  actions  leading  to  the  reasonable  cause  determination,  or  in 
seeking  to  implement  the  proposal  to  remove  the  firm’s  DBE  eli- 
gibility. The  hearing  officer  shall  decide  all  evidentiary  or  other 
procedural  issues  which  arise  in  the  course  of  the  informal  hearing 
or  written  record  review  proceedings,  as  well  as  solely  issuing  the 
final  written  determination  of  the  firm’s  DBE  eligibility  for 
MoDOT.  The  hearing  officer  shall  also  be  the  sole  judge  of  the 
credibility  of  witnesses  in  any  MoDOT  informal  hearing  or  writ- 
ten record  review. 

(4)  The  Informal  Hearing  Process. 

(A)  If  a DBE  firm  requests  an  informal  hearing  to  resolve  the 
question  of  its  DBE  eligibility,  that  informal  hearing  shall  be  held 
at  a location  of  MoDOT’s  choosing  in  Missouri  before  a notary 
public  who  will  administer  oaths,  and  who  will  prepare  a complete 
and  verbatim  written  record  of  the  hearing  at  MoDOT’s  expense. 
The  informal  hearing  is  not  a “contested  case”  under  the  provi- 
sions of  Chapter  536,  RSMo.  The  DBE  firm  and/or  its  owners 
need  not  be  represented  by  an  attorney  licensed  to  practice  in 
Missouri,  but  they  have  the  right  to  such  legal  representation  dur- 
ing the  informal  hearing  process  if  they  so  choose.  The  DBE  firm 
may  be  represented  by  a controlling  owner,  to  the  extent  that  prac- 
tice does  not  constitute  the  unauthorized  practice  of  law.  MoDOT 
shall  be  represented  by  a member  of  the  External  Civil  Rights 
Unit,  and  by  a licensed  attorney. 

(B)  At  least  ten  (10)  days  prior  to  an  informal  hearing,  the 
MoDOT  External  Civil  Rights  Unit  shall  provide  the  DBE  firm 
and  the  hearing  officer  with  a copy  of  the  entire  record  pertinent 
to  the  issues,  upon  which  the  reasonable  cause  findings  were 
made.  That  record  shall  be  received  into  evidence  over  any  objec- 
tion. The  DBE  firm  and  MoDOT  shall  have  the  right  to  supple- 
ment the  record  prior  to  or  at  the  time  of  the  informal  hearing,  by 
affidavit  or  other  written  documentation,  as  well  as  by  sworn  tes- 
timony given  during  the  hearing.  Within  reason,  all  notarized  affi- 


davits sworn  or  affirmed  under  penalty  of  perjury,  and  all  other 
competent  and  relevant  evidence  presented  by  the  parties,  shall  be 
received  by  the  hearing  officer  and  considered  for  what  it  is  worth. 
However,  as  to  any  affidavits  or  other  documentary  evidence  which 
are  disputed  or  objected  to  upon  the  record,  the  objecting  party 
may  present  opposing  sworn  verbal  testimony  or  affidavits  at  a 
later  date  (if  the  hearing  officer  deems  that  necessary),  to  be 
scheduled  by  the  hearing  officer  so  as  to  give  the  objecting  party 
a fair  and  reasonable  opportunity  to  respond.  If  a party  wishes  to 
do  so,  that  party  may,  in  addition  to  cross  examination  of  an 
adverse  witness,  present  one  or  more  sworn  witnesses  to  rebut  oral 
or  written  testimony  given  previously  at  the  informal  hearing. 

(C)  All  witnesses  shall  be  sworn  by  the  notary  public,  or  declare 
or  affirm  their  testimony  under  penalty  of  perjury,  in  accordance 
with  Section  492.060  RSMo  and  49  CFR  Part  26,  before  they  are 
permitted  to  testify.  Sworn  testimony  may  be  given  in  statement 
form  or  in  question  and  answer  form.  Each  witness  shall  be  sub- 
ject to  cross-examination.  Depositions  for  testimonial  purposes 
may  be  used  when  agreed  to  by  both  parties  and  when  the  witness 
agrees  to  appear  voluntarily.  Or,  a deposition  may  be  used  if  a 
Missouri  court  so  orders  and/or  issues  a subpoena  or  subpoena 
duces  tecum  to  compel  the  witness’s  attendance  and  testimony 
under  such  terms  and  conditions  as  the  court  deems  appropriate, 
in  order  to  provide  a fair  proceeding  and  due  process  to  each  party. 
Any  opening  or  closing  statements  requested  by  the  hearing  offi- 
cer from  counsel  or  other  party  representatives  shall  not  be  con- 
sidered as  evidence,  unless  they  are  given  as  sworn  testimony,  or 
affirmed  or  declared  under  penalty  of  perjury,  and  they  are  subject 
to  cross  examination  by  the  opposing  party.  Any  party,  during  the 
presentation  of  its  case  in  chief  or  in  its  rebuttal  evidence,  may  call 
as  a witness  any  person  or  party  present;  but  the  hearing  officer 
has  no  authority  to  issue  subpoenas  or  subpoenas  duces  tecum  to 
compel  testimony  or  the  production  of  evidence. 

(D)  In  proceedings  where  there  is  a complaining  witness  who 
has  agreed  to  be  identified  and  to  disclose  all  of  its  prior  submis- 
sions and  complaints  to  the  DBE  firm,  or  in  other  proceedings 
under  this  rule  upon  written  application  to  all  parties;  where  the 
hearing  officer  deems  it  appropriate  and  in  the  best  interests  of 
developing  a fair  and  complete  record;  a complaining  witness  may 
be  authorized  to  participate  as  an  additional  party  at  the  hearing, 
to  present  relevant  and  competent  evidence  and  testimony,  and  to 
cross-examine  and  rebut  witnesses  and  testimony,  concerning 
whether  the  DBE  firm  should  remain  certified  and  eligible. 
Provided,  however,  that  MoDOT  shall  also  retain  the  full  right  and 
opportunity  to  present  its  relevant,  competent  and  substantial  evi- 
dence and  testimony  on  the  eligibility  issues,  and  to  cross-examine 
and  rebut  opposing  witnesses. 

(E)  As  time,  the  interests  of  fairness,  or  scheduling  needs  may 
require,  the  hearing  officer  may  continue  or  reschedule  an  infor- 
mal hearing,  to  begin  or  to  resume  on  a specific  date,  at  the  same 
or  at  another  location.  However,  the  hearing  officer  is  not  com- 
pelled to  consider  or  rule  favorably  upon  a written  or  oral  request 
for  a continuance  or  for  resumption  of  the  hearing  on  a later  date, 
except  when  that  is  required  to  provide  the  minimum  due  process 
required  for  a fair  hearing,  such  as  when  a later  resumption  may 
be  warranted  to  provide  an  opportunity  to  complete  a party’s  case 
in  chief,  or  to  rebut  unexpected  opposing  testimony  and  evidence. 
During  the  rebuttal  phase  of  the  informal  hearing,  no  new  oral, 
written,  documentary  or  other  evidence  should  be  received  unless 
it  is  relevant  to  rebut  evidence  previously  presented  by  an  oppos- 
ing party. 

(F)  A reasonable  time  after  the  conclusion  of  a hearing,  the 
hearing  officer  shall  provide  each  party  with  a complete  copy  of 
the  transcript  and  the  rest  of  the  record  evidence  upon  request,  if 
that  party  is  willing  to  pay  MoDOT  for  the  actual  cost  of  prepar- 
ing a complete  copy  of  the  record.  If  any  party  so  requests,  the 
hearing  officer  shall  afford  each  party  the  opportunity  to  file  a 
brief  with  proposed  findings  of  fact  and  a recommended  decision. 
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which  should  be  complete  with  citations  to  the  record  and  to  other 
supporting  record  evidence,  on  a date  specified. 

(G)  As  specified  in  49  CFR  § 26.87(d)(1),  MoDOT  bears  the 
burden  of  proving,  by  a preponderance  of  the  evidence,  that  the 
firm  does  not  meet  the  DBE  certification  standards  of  49  CFR  Part 
26,  before  the  hearing  officer  may  issue  a decision  that  the  firm  is 
no  longer  eligible  for  DBE  certification. 

(5)  The  Written  Record  Review. 

(A)  If  a DBE  firm  requests  a written  record  review  to  resolve 
the  question  of  its  DBE  eligibility,  the  MoDOT  External  Civil 
Rights  Unit  shall  provide  the  DBE  firm  by  certified  U.S.  mail, 
return  receipt  requested,  and  the  independent  hearing  officer  with 
a copy  of  the  entire  record  pertinent  to  the  issues  upon  which  the 
reasonable  cause  findings  were  made.  That  record  shall  contain 
one  or  more  sworn  affidavits  or  certifications,  or  possibly  verba- 
tim records  of  sworn  verbal  statements  made  under  oath,  affirma- 
tion or  other  declaration  under  penalty  of  perjury.  That  record 
shall  be  received  into  evidence  by  the  hearing  officer  over  any 
objection  of  the  firm  or  its  owners. 

(B)  The  DBE  firm  shall  have  up  to  thirty  (30)  days  after  the  date 
the  External  Civil  Rights  Unit  mails  the  entire  record  to  the  firm 
in  order  to  supplement  that  record  with  its  own  evidence,  includ- 
ing affidavits  and  other  sworn  documents.  Provided,  that  if  the 
DBE  firm  intends  to  submit  any  verbatim  records  of  sworn  verbal 
statements,  the  firm  or  its  legal  counsel  must  make  arrangements 
with  the  MoDOT  External  Civil  Rights  Unit  so  that  legal  counsel 
for  MoDOT  (an  attorney  who  is  not  the  hearing  officer)  may  be 
present  when  the  sworn  statement  is  made,  so  MoDOT  can  also 
examine  the  witness;  and  the  DBE  firm  may  not  use  or  abuse  this 
process  in  lieu  of  having  an  informal  hearing.  Upon  good  cause 
shown,  the  independent  MoDOT  hearing  officer  may  extend  the 
time  available  to  the  DBE  firm  to  submit  its  supplement  to  the 
record  opposing  the  removal  of  eligibility. 

(C)  Within  fifteen  (15)  days  after  the  DBE  firm  has  submitted 
its  supplement  to  the  written  record  to  both  the  independent  hear- 
ing officer  and  the  attorney  for  the  MoDOT  External  Civil  Rights 
Unit,  the  MoDOT  External  Civil  Rights  Unit’s  attorney  may 
request  the  hearing  officer  in  writing  to  be  granted  leave  to  present 
additional  sworn  written  evidence,  solely  to  rebut  any  evidence 
submitted  by  the  DBE  firm  or  its  legal  counsel.  The  written 
motion  and  showing  of  good  cause  must  be  sent  to  the  DBE  firm 
(or  its  legal  counsel)  and  must  describe  specifically  what  addition- 
al sworn  evidence  the  MoDOT  External  Civil  Rights  Unit  intend 
to  develop,  the  identity  of  each  additional  witness,  and  what  each 
witness  is  expected  to  testify  to  in  rebuttal.  Upon  good  cause 
shown,  and  after  consideration  of  any  written  suggestions  of  the 
DBE  firm  or  its  legal  counsel,  the  hearing  officer  may  grant 
MoDOT  leave  to  supplement  the  written  record,  under  such  terms 
and  conditions  as  the  hearing  officer  deems  appropriate  to  assure 
a fair  and  accurate  written  record. 

(D)  If  any  party  so  requests  the  hearing  officer  in  writing  before 
the  written  record  is  complete,  the  hearing  officer  shall  afford  each 
party  the  opportunity  to  file  a brief  with  proposed  findings  of  fact 
and  a recommended  decision,  which  should  be  complete  with  cita- 
tions to  the  record  evidence,  on  a date  specified. 

(E)  As  specified  in  49  CER  § 26.87(d)(3),  MoDOT  External 
Civil  Rights  Unit  and  their  counsel  bear  the  burden  of  proving,  by 
a preponderance  of  the  evidence,  that  the  firm  does  not  meet  the 
DBE  certification  standards  of  49  CER  Part  26,  before  the  hearing 
officer  may  issue  a decision  that  the  firm  is  no  longer  eligible  for 
DBE  certification. 

(6)  The  Hearing  Officer’s  Determination.  At  a reasonable  time 
after  the  conclusion  of  the  informal  hearing  or  the  written  record 
development  phase,  and  any  subsequent  briefing,  the  independent 
hearing  officer  shall  issue  written  findings  and  a determination  of 
DBE  eligibility  of  the  firm  in  accordance  with  49  CFR  § 26.87(f) 


and  (g),  supported  by  citations  to  the  record.  The  written  findings 
and  determination  shall  be  mailed  to  the  firm  by  certified  U.S. 
mail,  return  receipt  requested,  and  also  served  on  MoDOT 
External  Civil  Rights  Unit  counsel;  plus  a copy  shall  be  mailed  to 
any  third-party  complainant  or  USDOT  operating  administration 
which  caused  the  proceeding  to  be  initiated.  If  the  hearing  officer 
finds  that  the  MoDOT  External  Civil  Rights  Unit  failed  to  prove 
by  a preponderance  of  the  evidence  that  the  firm  does  not  meet  the 
certification  standards  for  DBEs  in  49  CER  Part  26,  then  the  hear- 
ing officer  shall  determine  that  the  firm  retains  its  status  as  a DBE 
firm.  If  the  hearing  officer  finds  that  the  preponderance  of  the  evi- 
dence shows  that  the  firm  does  not  meet  any  one  certification  stan- 
dard for  DBE  certification  in  49  CFR  Part  26,  then  the  hearing 
officer  shall  notify  the  firm  in  the  written  determination  that  effec- 
tive that  date,  the  firm  has  been  declared  ineligible  as  a DBE,  and 
has  been  removed  from  the  MoDOT  roster  of  eligible,  certified 
DBE  firms,  plus  the  consequences  of  that  action.  If  the  hearing 
officer’s  decision  is  to  remove  the  firm’s  DBE  certification  eligi- 
bility, the  written  findings  and  determination  shall  also  include  the 
required  notice  of  the  availability  of  an  appeal  of  the  removal  of  eli- 
gibility to  USDOT  under  49  CER  §§  26.87(g)  and  (j),  and  26.89. 
Also,  if  the  proceedings  were  initiated  based  upon  a third-party 
complaint  of  ineligibility  and  the  hearing  officer  has  not  deter- 
mined that  the  firm  is  ineligible  for  DBE  certification,  the  written 
findings  and  determination  shall  include  the  required  notice  of  the 
availability  of  an  appeal  to  USDOT  by  the  complainant,  under  49 
CFR  § 26.89(a)(2). 

(7)  MoDOT  Action  Resulting  From  a Removal  of  DBE  Eligibility. 
If  the  determination  of  the  independent  hearing  officer  is  to  remove 
the  firm’s  DBE  certification  and  eligibility,  then  MoDOT  External 
Civil  Rights  Unit  staff  shall  separately  but  promptly  take  the 
actions  required  by  49  CFR  § 26.87(i).  Also,  MoDOT’s  Resident 
Engineers  and  their  staff  shall  take  any  other  or  related  actions 
which  may  be  required  by  the  USDOT-assisted  contracts  on  which 
the  firm  was  working,  whose  DBE  eligibility  has  now  been 
removed. 

(8)  The  Einality  of  MoDOT’s  Determination.  The  determination  of 
the  hearing  officer  under  this  rule  is  final  as  to  MoDOT,  but  that 
determination  remains  appealable  to  USDOT  under  the  provisions 
of  49  CFR  §§  26.87  and  26.89,  and  until  USDOT  has  resolved 
such  an  appeal,  the  determination  is  not  final  under  49  CFR  Part 
26.  Therefore,  for  purposes  of  Missouri  law,  the  MoDOT  deter- 
mination is  not  a final  state  administrative  decision,  and  it  is  not 
subject  to  judicial  review  in  Missouri’s  courts  under  the  provisions 
of  Chapter  536  RSMo,  or  49  CFR  Part  26. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 
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PURPOSE:  This  rule  advises  of  the  legal  effect  of  a USDOT  DBE 
certification  appeal  upon  MoDOT,  and  upon  the  other  parties 
involved. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations,  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Fair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  fded  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  USDOT  Appeal  Determination  Binding  Upon  MoDOT.  If  an 
appeal  of  a MoDOT  DBE  certification  action  is  taken  to  USDOT 
under  49  CFR  § 26.89,  the  resulting  USDOT  determination  is 
binding  upon  MoDOT,  but  not  necessarily  other  recipients;  under 
49  CFR  § 26.91(a).  MoDOT  shall  then  take  any  actions  required 
by  49  CFR  § 26.91(b). 

(2)  USDOT  Appeal  Determination  Not  Binding  Upon  MoDOT.  If 
an  appeal  of  another  USDOT  recipient’s  DBE  certification  removal 
or  denial  action  is  taken  to  USDOT  under  49  CFR  § 26.89  and 
USDOT  upholds  that  other  recipient’s  denial  of  certification  or 
removal  of  DBE  eligibility,  MoDOT  is  not  governed  by  that  deter- 
mination, but  MoDOT  may  commence  a proceeding  to  remove  the 
firm’s  DBE  eligibility  with  MoDOT  under  49  CFR  § 26.87,  as 
provided  in  49  CFR  § 26.91(c).  In  such  a proceeding,  MoDOT 
shall  not  remove  the  firm’s  eligibility  until  a proceeding  under  rule 
7 CSR  10-8.091  is  concluded,  and  the  hearing  officer  determines 
in  that  proceeding  that  the  firm’s  eligibility  should  be  removed. 
Likewise,  if  USDOT  has  reversed  the  decision  of  another  recipient 
to  deny  certification  or  remove  a firm’s  eligibility,  then  under  49 
CFR  § 26.91(c)  MoDOT  shall  take  that  USDOT  determination  into 
consideration,  but  MoDOT  is  not  required  to  certify  the  same  firm 
based  upon  that  USDOT  decision. 

(3)  Judicial  Review  of  a USDOT  Determination.  Judicial  review 
of  a USDOT  appeal  determination  of  a denial  of  DBE  certification, 
or  of  the  removal  of  a firm’s  DBE  eligibility,  whether  that  USDOT 
appeal  is  from  MoDOT  or  another  recipient’s  determination,  is  not 
subject  to  the  provisions  of  Chapter  536  RSMo,  and  it  does  not  lie 
in  the  state  courts  of  Missouri. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.111  Prompt  Payment,  Recordkeeping  and  Audit 
Requirements. 

PURPOSE;  This  rule  sets  forth  the  DBE  Program  requirements  for 
the  prompt  payment  of  contractors,  subcontractors  and  suppliers, 
plus  related  recordkeeping  and  audit  requirements,  on  federally- 
assisted  contracts  awarded  by  MoDOT  or  any  other  Missouri 
recipient  receiving  USDOT  funding  through  MoDOT. 

EMERGENCY  STATEMENT;  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations,  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Pair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  Prompt  Payment  Requirements. 

(A)  MoDOT  pays  all  contractors  the  sums  due  them,  and  when 
they  are  due,  in  compliance  with  state  and  federal  law,  including 
but  not  limited  to  Section  34.057  RSMo.  In  turn,  MoDOT  and 
USDOT  in  49  CFR  § 26.29(a),  both  require  that  all  contractors 
pay  all  subcontractors  and  suppliers  for  their  satisfactory  perfor- 
mance of  services  or  sale  of  materials  and  supplies,  in  compliance 
with  the  Missouri  Prompt  Payment  statute.  Section  34.057, 
Revised  Statutes  of  Missouri.  MoDOT  and  USDOT  also  require 
the  return  of  all  retainage  withheld  from  any  subcontractor  prompt- 
ly within  the  period  allowed  by  Section  34.057  RSMo,  after  that 
subcontractor’s  work  is  satisfactorily  completed.  For  the  purpos- 
es of  compliance  with  the  prompt  payment  requirements  of  49 
CFR  Part  26: 

1.  A subcontractor  has  satisfactorily  completed  its  work  if 
MoDOT  has  paid  the  contractor  for  all  the  work  which  the  sub- 
contractor was  to  (and  did)  perform,  and  MoDOT  has  accepted 
from  the  contractor  by  partial  acceptance  or  final  acceptance,  those 
portions  of  the  project  containing  all  of  the  subcontractor’s  work. 

2.  A subcontractor  has  satisfactorily  completed  its  work  if 
MoDOT  has  paid  the  contractor  for  all  the  work  which  the  sub- 
contractor was  to  (and  did)  perform,  and  if  the  subcontractor  has 
fulfilled  all  of  its  obligations  to  the  prime  contractor  and  to 
MoDOT,  for  and  incident  to  that  subcontract  work. 

3.  For  purposes  of  compliance  with  49  CFR  § 26.29(a), 
MoDOT  reserves  the  optional  and  discretionary  right  to  determine 
if  a subcontractor  has  satisfactorily  completed  all  of  its  subcontract 
work,  including  all  of  its  obligations  to  the  prime  contractor  and  to 
MoDOT  for  and  incident  to  that  subcontract  work.  MoDOT  shall 
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not  make  such  a determination  of  satisfactory  completion  unless 
MoDOT  has  received  a written  complaint  from  or  on  behalf  of  a 
subcontractor,  and  MoDOT  has  contacted  both  the  subcontractor 
and  the  prime  contractor  for  further  information.  MoDOT  shall 
not  make  a determination  of  satisfactory  completion  unless 
MoDOT  is  firmly  convinced  that  the  subcontractor  has  fulfilled  all 
of  its  obligations  to  the  prime  contractor  and  to  the  Commission; 
and  the  subcontract  work  has  been  accepted  by  MoDOT  or  is  now 
acceptable  to  MoDOT  as  satisfactory  in  all  respects.  The  prime 
contractor  must  provide  MoDOT  and  the  subcontractor  with  legal 
justification  in  writing  under  Section  34.057  RSMo  as  to  why  full 
payment  is  not  yet  due  and  owing  to  the  subcontractor.  If  MoDOT 
determines  in  writing  that  the  subcontractor  has  completed  all  of 
its  project  subcontract  obligations  to  the  prime  contractor  and  to 
the  Commission,  MoDOT  shall  provide  copies  of  that  written 
determination  to  the  subcontractor  and  to  the  prime  contractor. 
Within  the  time  provided  by  Section  34.057  RSMo,  the  prime  con- 
tractor should  then  complete  payment  to  that  subcontractor. 
However,  the  final  resolution  of  any  outstanding  dispute  between  a 
prime  contractor  and  a subcontractor  over  the  issue  of  whether  the 
subcontractor  was  promptly  and  fully  paid  for  its  project  work 
remains  with  Missouri’s  courts,  under  Section  34.057  RSMo. 

4.  MoDOT  has  and  will  continue  to  have  a complaint  process 
for  any  subcontractor  (regardless  of  whether  it  is  a DBE  firm) 
which  believes  it  has  not  been  paid  in  a timely  manner  for  its  com- 
pleted project  work.  When  a written  complaint  is  received  by  the 
MoDOT  project  Resident  Engineer,  MoDOT  project  office  per- 
sonnel shall  conduct  a review  of  the  project  work  status,  payments 
made  to  the  prime  contractor,  project  payments  the  prime  contrac- 
tor has  made  to  the  subcontractor,  other  contract  and  subcontract 
compliance  by  both  parties,  in  consideration  of  the  allegations 
made  by  the  complainant.  A written  response  shall  be  prepared  by 
MoDOT  and  mailed  or  delivered  to  the  prime  contractor  and  the 
subcontractor.  The  MoDOT  project  office  will  continue  to  moni- 
tor the  situation  until  it  is  apparent  that  both  parties  are  satisfied. 
If  the  subcontractor  has  not  been  paid  in  full  by  the  prime  con- 
tractor at  the  time  the  prime  contractor  submits  final  payment  doc- 
umentation to  MoDOT,  the  prime  contractor’s  legal  justification 
for  why  the  subcontractor  has  not  been  paid  in  full  must  be  noted 
as  an  amendment  to  the  assurance  of  satisfaction  of  all  claims.  If 
there  is  no  amendment  and  the  subcontractor’s  claim  for  payment 
is  not  satisfied,  the  prime  contractor  will  not  receive  final  payment 
from  MoDOT  until  the  prime  contractor  has  submitted  to  MoDOT 
satisfactory  legal  justification  for  not  paying  the  subcontractor,  as 
an  amendment  to  the  final  payment  documentation.  The  final  res- 
olution of  any  outstanding  dispute  between  a prime  contractor  and 
a subcontractor  over  the  issue  of  whether  the  subcontractor  was 
promptly  and  fully  paid  for  its  project  work  remains  with 
Missouri’s  courts,  under  Section  34.057  RSMo. 

(B)  As  USDOT  requires,  this  prompt  return  of  retainage  to  every 
subcontractor  is  not  discretionary  upon  the  contractor’s  determi- 
nation that  the  subcontractor’s  work  is  satisfactorily  completed. 
Instead,  if  MoDOT  has  paid  the  contractor  for  all  the  work  which 
the  subcontractor  was  to  (and  did)  perform,  and  MoDOT  has 
determined  under  this  rule  and  49  CFR  Part  26  that  the  subcon- 
tractor’s work  was  completed  satisfactorily,  then  the  contractor 
must  promptly  make  any  remaining  payments  to  and  return  all 
retainage  withheld  from  that  subcontractor,  or  risk  liability  under 
the  terms  of  Section  34.057  RSMo.  However,  the  final  resolution 
of  any  outstanding  dispute  between  a prime  eontraetor  and  a sub- 
contractor over  the  issue  of  whether  the  subcontractor  was  prompt- 
ly and  fully  paid  for  its  project  work  remains  with  Missouri’s 
courts,  under  Section  34.057  RSMo. 

(C)  Except  as  modified  by  this  rule,  each  contractor  must  com- 
ply with  all  other  provisions  and  requirements  of  Section  34.057, 
RSMo.  These  requirements  apply  to  each  contractor,  regardless  of 
whether  the  subcontractor  or  supplier  involved  is  a DBE  certified 
firm  or  not.  Eor  the  purposes  of  DBE  Program  administration,  the 
contractor’s  compliance  (or  not)  with  the  provisions  of  this  rule. 


shall  be  determined  by  MoDOT  External  Civil  Rights  Unit  per- 
sonnel. 

(2)  Recordkeeping  Requirements.  All  contractors  and  subcontrac- 
tors must  retain  records  of  all  payments  made  or  received  relating 
to  USDOT-assisted  contract  work,  for  3 years  from  the  date  of 
final  payment.  These  records,  in  all  forms  and  in  any  medium, 
must  be  available  for  inspection  and  copying,  upon  request  with- 
out prior  notification  during  normal  business  hours,  by  any  autho- 
rized representative  of  MoDOT  or  USDOT.  MoDOT  may  also 
obtain  and  maintain  records  of  actual  payments  made  by  contrac- 
tors to  DBE  firms,  for  subcontract  or  supply  work  committed  to 
those  DBE  firms  at  the  time  of  the  USDOT-assisted  contract 
award. 

(3)  Compliance  Audits. 

(A)  USDOT,  MoDOT,  or  authorized  agents  or  representatives  of 
either  of  these  entities,  may  perform  audits  of  contract  payments  to 
contractor,  subcontractor  and  supplier  firms.  The  audits  may 
review  contractors’  payments  to  any  or  all  subcontractors  and  sup- 
pliers, whether  DBE  firms  or  not,  to  ensure  that  the  actual  amount 
paid  to  DBE  subcontractors  and  suppliers  equals  or  exceeds  the 
dollar  amounts  stated  in  the  schedule  of  DBE  participation;  that 
there  were  no  kickbacks,  rebates  or  other  concealed,  false  or 
fraudulent  payments  made  or  required;  and  that  the  contractor’s 
payments  were  made  promptly,  in  compliance  with  Section 
34.057,  RSMo.  The  audits  also  may  review  compliance  with  any 
other  provisions  of  this  Chapter  or  49  CFR  Part  26  by  any  con- 
tractor, subcontractor  or  supplier.  By  participating  in  any  USDOT- 
assisted  contract  or  subcontract  work,  or  tendering  supplies  as  a 
DBE  firm  for  such  work,  each  contractor,  subcontractor  or  DBE 
supplier  firm  consents  to  such  audits,  and  agrees  to  provide  all 
documentation  and  information  requested  during  the  audit  for 
inspection  and  copying  voluntarily  and  without  charge. 

(B)  USDOT,  MoDOT,  and  other  authorized  agents  or  represen- 
tatives of  either  of  these  entities,  also  reserve  the  right  to  audit  all 
contractors,  subcontractors,  and  DBE  suppliers,  participating  in 
any  USDOT-assisted  contract  awarded  by  the  Commission  or 
MoDOT,  or  awarded  by  any  recipient  of  USDOT  funding  through 
MoDOT,  to  determine  their  general  compliance  with  each  and 
every  provision  of  this  chapter  and  49  CFR  Part  26.  By  partici- 
pating in  any  USDOT-assisted  contract  or  subcontract  work,  or 
tendering  supplies  as  a DBE  firm  for  such  work,  each  contractor, 
subcontractor  or  DBE  supplier  firm  consents  to  such  audits,  and 
agrees  to  provide  all  documentation  and  information  requested 
during  the  audit  for  inspection  and  copying  voluntarily  and  with- 
out charge. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 
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PURPOSE:  This  rule  describes  how  MoDOT  will  set  its  annual 
DBE  Program  goal,  and  its  individual  contract  goals  on  USDOT- 
assisted  contract  work. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Fair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  Annual  Overall  Program  Goal. 

(A)  MoDOT  will  set  its  annual  overall  DBE  Program  goal  (or 
goals)  as  a percentage  of  all  federal  aid  highway  funds  for  the  com- 
ing year.  The  goal  will  be  submitted  to  USDOT  by  August  1 of 
each  year.  MoDOT  will  also  submit  a narrative  of  the  goal  setting 
process  including  participants,  the  evidence  utilized,  and  adjust- 
ments made.  The  narrative  will  state  what  percentage  is  expected 
to  be  met  by  race  neutral  and  race  conscious  means. 

(B)  Public  Participation.  In  order  to  ensure  public  participation, 
MoDOT  will  consult  DBE  firms,  DBE  organizations.  Contractor 
Organizations,  Local  public  Agencies,  the  general  public,  and 
other  interested  and  knowledgeable  parties.  MoDOT  will  publish 
the  proposed  overall  goal  in  general  circulation,  minority  and 
female  focused  publications,  trade  association  publications,  and 
the  MoDOT  website.  Written  comments  can  be  directed  to 
MoDOT’s  DBE  Liaison  Officer.  MoDOT  will  publish  a notice  of 
its  goal-setting  process  by  June  1 of  each  year  in  order  to  allow 
thirty  (30)  days  for  evidence  inspection  and  public  comment. 

(C)  Amount  of  Goal.  MoDOT  may  use  an  interim  goal  setting 
mechanism  while  it  updates  its  availability  calculation  basis  to  set 
its  DBE  goals  based  upon  the  most  legally  defensible  methodolo- 
gy. MoDOT  may  consult  with  economics  and  statistical  experts  to 
assist  in  adopting  a goal  setting  methodology  that  best  meets  the 
constitutional  requirements  of  narrow  tailoring  in  setting 
MoDOT’s  overall  DBE  goal. 

(D)  Goal-Setting  Process. 

1.  MoDOT  will  submit  its  overall  goal  to  USDOT  on  August 
1 of  each  year,  commencing  with  August  1,  2000.  Before  estab- 
lishing the  overall  goal  each  year,  MoDOT  will  consult  with 
minority,  female,  and  general  contractor  groups,  community  orga- 
nizations, and  other  officials  or  organizations.  These  groups 
include,  but  are  not  limited  to,  the  Minority  Contractors 
Associations  within  the  state.  Women  in  Construction,  National 
Association  of  Women  in  Construction,  Kansas  City  Hispanic 
Contractors  Association,  the  Associated  General  Contractors, 
Heavy  Constructors  Association,  Associated  General  Contractors 
of  St.  Louis,  St.  Louis  City,  City  of  Kansas  City,  other  municipal 
entities,  and  any  other  organization  or  individuals  necessary  to 
obtain  information  concerning  the  availability  of  disadvantaged  and 
non-disadvantaged  businesses,  the  effects  of  discrimination  on 
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opportunities  for  DBEs,  and  MoDOT’s  efforts  to  establish  a level 
playing  field  for  the  participation  of  DBE  firms. 

2.  Eollowing  this  consultation,  MoDOT  will  publish  a notice 
of  the  proposed  overall  goal,  informing  the  public  that  the  pro- 
posed goal  and  its  rationale  are  available  for  inspection  during  nor- 
mal business  hours  at  the  Headquarters  Office  for  30  days  follow- 
ing the  date  of  the  notice.  MoDOT  and  the  USDOT  will  accept 
comments  on  the  goals  for  45  days  from  the  date  of  the  notice. 
Normally,  MoDOT  will  issue  the  notice  by  June  1 of  each  year. 
The  notice  will  include  addresses  to  which  comments  may  be  sent 
and  addresses,  including  office  and  website  addresses  where  the 
proposal  may  be  reviewed.  MoDOT  will  begin  using  the  overall 
goal  on  October  1 of  each  year,  unless  other  instructions  have  been 
received  from  USDOT. 

3.  MoDOT  will  include  a summary  of  information  and  com- 
ments received  during  this  public  participation  process  and  our 
responses  in  the  overall  goal  submission  to  the  USDOT. 

(E)  Race-  and  Gender-Neutral  Means. 

1 . MoDOT  will  strive  to  meet  the  maximum  feasible  portion 
of  the  overall  annual  goal  by  the  race  neutral  means.  Race  neutral 
participation  involves  affirmative  action  to  assist  all  small  business 
contractors  and  subcontractors.  MoDOT  uses  the  following  race- 
neutral  means  to  increase  DBE  participation: 

• Where  feasible  MoDOT  will  unbundle  large  contracts  to 
make  them  accessible  to  small  businesses. 

• Encouraging  prime  contractors  to  subcontract  portions  of 
work  normally  done  by  their  own  forces,  when  subcontrac- 
tors submit  a lower  quote. 

• Arranging  solicitations,  times  for  the  presentation  of  bids, 
quantities,  specifications,  and  delivery  schedules  in  ways 
that  facilitate  DBE,  and  other  small  businesses,  participa- 
tion. 

• Providing  assistance  in  overcoming  limitations  such  as 
inability  to  obtain  bonding  or  financing,  by  such  means 
intended  to  provide  services  to  help  DBEs,  and  other  small 
businesses,  in  obtaining  bonding  and  financing. 

• Providing  technical  assistance  and  other  services. 

• Carrying  out  information  and  communications  programs  on 
contracting  procedures  and  specific  contract  opportunities 
by  ensuring  the  inclusion  of  DBEs,  and  other  small  busi- 
nesses, on  mailing  lists  for  bidders,  and  ensuring  the  dis- 
semination bidders  lists  of  potential  subcontractors. 

• Providing  services  to  help  DBEs,  and  other  small  business- 
es, improve  long-term  development,  increase  opportunities 
to  participate  in  a variety  of  kinds  of  work,  handle  increas- 
ingly significant  projects,  and  achieve  eventual  self-suffi- 
ciency. 

• Ensuring  distribution  of  the  DBE  director,  through  print 
and  electronic  means. 

• Assisting  DBEs  and  other  small  businesses  to  develop  the 
capability  to  utilize  emerging  technology  and  conduct  busi- 
ness through  electronic  media. 

2.  The  amount  of  the  goal  estimated  to  be  achieved  by  race- 
neutral  means  will  be  provided  upon  completion  of  the  availability 
study  and  analysis  set  out  above. 

3.  MoDOT  does  not  operate  a DBE  program  on  projects 
wholly  funded  by  state  funds,  therefore,  an  analysis  of  the  DBE 
participation  on  these  projects  participation  over  and  above  the 
USDOT  assisted  projects  goals,  and  past  participation  of  DBE 
firms  as  prime  contractors  will  be  completed  in  conjunction  with 
the  availability  analysis.  This  participation  represents  the  race- 
neutral  participation  achieved  by  MoDOT  and  will  be  used  to 
develop  a statistical  relationship  to  estimate  the  amount  expected 
to  be  achieved  by  race-neutral  means. 

4.  MoDOT  will  adjust  the  estimated  breakout  of  race-neutral 
and  race-conscious  participation  to  reflect  actual  DBE  participa- 
tion and  will  tract  and  report  race-neutral  and  race-conscious  par- 
ticipation separately.  Eor  reporting  purposes,  race-neutral  DBE 
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participation  includes,  but  is  not  neeessarily  limited  to,  the  fol- 
lowing: 

• DBE  participation  through  a prime  eontraet  a DBE  obtains 
through  eustomary  competitive  procurement  procedures. 

• DBE  partieipation  through  a subeontraet  that  does  not  carry 
a DBE  goal. 

• DBE  participation  on  a prime  eontraet  exeeeding  the  con- 
tract goal. 

(2)  Project  Goals  on  USDOT- Assisted  Contract  Work. 

(A)  MoDOT  will  use  eontraet  goals  to  meet  any  portion  of  the 
overall  goal  MoDOT  does  not  projeet  being  able  to  be  met  using 
race-neutral  means.  MoDOT  will  establish  contract  goals  only  on 
those  USDOT  assisted  contracts  with  subcontracting  possibilities. 

(B)  The  External  Civil  Rights  Unit  is  responsible  for  setting  all 
DBE  goals  on  MoDOT  let  projeets.  The  unit  is  also  responsible  for 
review  and  concurrenee  on  all  off-system,  aviation,  transit, 
enhaneement,  consultant,  and  any  other  sub-recipient  project  DBE 
goal 

(C)  The  project  goal  is  set  by  reviewing  the  type  of  project,  ele- 
ments of  work  to  be  performed,  time  frame,  geographical  location, 
history  of  DBE  and  Non-DBE  usage,  and  available  DBE  firms. 
The  goal  will  be  expressed  as  a percentage  of  the  total  amount  of 
a USDOT  assisted  contract. 

(D)  MoDOT  will  always  attempt  to  ensure  that  its  DBE  program 
continues  to  be  narrowly  tailored  to  overcome  the  effects  of  dis- 
crimination, and  MoDOT  will  adjust  its  use  of  contract  goals 
accordingly,  as  directed  in  49  CER  § 26.51.  MoDOT  welcomes  all 
public  comments  regarding  any  contract  goal  or  its  contract  goal- 
setting processes.  These  comments  should  be  made  in  writing,  and 
sent  to  MoDOT’s  External  Civil  Rights  Administrator. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 
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Conunission 
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EMERGENCY  RULE 

7 CSR  10-8.131  DBE  Participation  Credit  Toward  Project  or 
Contract  Goals. 

PURPOSE;  This  rule  describes  hew  DBE  firm  participation  cred- 
it will  be  awarded  by  MoDOT  toward  a USDOT-assisted  contract 
DBE  participation  goal. 

EMERGENCY  STATEMENT;  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 


ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Pair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  DBE  Participation  Computed.  DBE  participation  will  be  cred- 
ited by  MoDOT  only  in  compliance  with  49  CER  § 26.55,  and 
only  for  the  value  of  the  work  actually  performed  by  the  DBE  firm 
toward  the  DBE  contract  goal.  The  contract  work  performed  by  the 
DBE  firm  must  provide  a “commercially  useful  function”  as  spec- 
ified in  49  CFR  § 26.55(c),  in  order  to  receive  DBE  credit  toward 
a contract  goal. 

(2)  DBE  Participation  by  Classification.  DBE  firm  contract  credit 
varies,  based  upon  the  MoDOT  classification  of  that  DBE  firm, 
and  based  upon  the  nature  of  the  services  the  DBE  firm  actually 
performs  on  the  USDOT-assisted  contract,  as  provided  in  49  CFR 
§ 26.55.  DBE  credit  will  be  counted  by  MoDOT  as  directed  by 
USDOT,  its  regulations  in  49  CFR  Part  26,  and  USDOT’s  infor- 
mal guidance;  and  will  generally  be  counted  in  the  following  man- 
ner: 

(A)  Manufacturer.  DBE  credit  is  given  for  the  entire  value  paid 
to  a DBE  manufacturer  for  materials  furnished  which  become  a 
permanent  part  of  the  project  work.  A manufacturer  is  a firm  that 
owns  and  operates  the  facilities  to  produce  the  product  required  by 
the  project  and  purchased  by  the  contractor  or  subcontractor. 

(B)  Supplier.  DBE  credit  is  given  for  sixty  (60)  percent  of  the 
value  paid  to  a DBE  supplier  firm  for  materials  which  it  furnishes 
and  which  become  a permanent  part  of  the  project  work.  A sup- 
plier sells  good  to  the  general  public  and  maintains  an  inventor  at 
an  owned  or  leased  warehouse  or  store.  Bulk  items  such  as  steel, 
petroleum  products,  or  rock  do  not  have  to  be  maintained  in  an  on- 
site inventory,  provided  that  the  supplier  regularly  sells  such  prod- 
ucts. Credit  will  not  be  given  for  the  cost  of  the  materials  and  also 
for  the  hauling  of  those  same  materials.  Transportation  costs  for 
the  materials  are  deemed  part  of  the  total  cost  of  the  products  sup- 
plied. 

(C)  Broker.  DBE  credit  is  given  for  the  entire  amount  of  the  bro- 
ker fees  or  commission  received  by  the  DBE  broker  for  materials 
it  purchases,  services  it  obtains,  or  equipment  it  procures  and 
resells  to  a MoDOT  contractor.  However,  no  DBE  credit  is  pro- 
vided for  the  actual  material  costs,  service  charges,  or  equipment 
costs  to  the  contractor.  Fees  or  commissions  are  defined  as  the  dif- 
ference between  what  the  DBE  firm  paid  for  the  materials,  ser- 
vices or  equipment  it  brokered,  and  the  price  paid  be  the  contrac- 
tor to  the  DBE  firm  for  those  materials,  services  or  equipment.  A 
broker  does  not  manufacture  or  act  as  a supplier  of  the  materials, 
services  or  equipment,  on  a regular  basis;  or  meet  the  criteria  for 
being  a manufacturer  or  supplier. 

(D)  Trucker.  DBE  credit  is  given  for  the  entire  amount  of  trans- 
portation or  hauling  charges  paid  to  a DBE  trucker,  if  the  majori- 
ty of  the  project  trucking  or  hauling  is  performed  by  that  DBE 
trucker  firm,  with  employees  of  that  DBE  trucker,  using  vehicles 
and  equipment  owned  or  leased  on  a long-term  basis  by  the  DBE 
trucker  firm.  Trucking  services  provided  in  vehicles  or  equipment 
leased  for  just  that  project,  or  for  a shorter  period  than  the  project 
trucking  work,  receive  no  DBE  trucking  credit.  Further,  to  be  a 
DBE  trucking  firm  and  receive  DBE  trucking  credit,  at  least  one 
truck  actually  owned  by  the  DBE  trucking  firm  must  be  used  on 
that  project  work  to  haul  project  materials  or  supplies.  Full  DBE 
trucking  credit  will  not  be  given  for  leased  trucks  unless  they  are 
leased  from  another  DBE  firm,  DBE  owner  operators,  or  a recog- 
nized commercial  leasing  operation,  and  the  lease  is  of  a sufficient 
term.  Firms  licensed  by  the  Missouri  Public  Service  Commission 
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as  leasing  agents  qualify  as  a reeognized  leasing  operation.  The 
leasing  of  trueks  from  the  prime  eontraetor  will  not  be  credited 
toward  meeting  a DBE  goal,  except  as  a broker,  to  the  extent  of  the 
fees  and  commissions  involved  (but  not  the  trucking  costs).  This 
type  of  relationship  must  be  approved  in  advance  by  MoDOT 
External  Civil  Rights  Unit  personnel,  and  will  be  subject  to  strict 
scrutiny. 

(E)  DBE  Contractor.  Credit  is  given  for  the  entire  amount  paid 
to  a DBE  prime  contractor  for  labor  and  materials  provided  to  per- 
form the  contract  work;  except  that  no  credit  will  be  given  for 
labor  and  materials  provided  and  installed  by  other  contractors  or 
subcontractors  which  are  not  DBE  firms,  approved  by  MoDOT  to 
perform  DBE  subcontract  work  on  that  contract.  Any  DBE  prime 
contractor  must  perform  at  least  thirty  (30)  percent  of  the  contract 
work  with  the  DBE  firm’s  own  employees;  and  the  DBE  firm  must 
order  and  pay  for  all  its  own  supplies  and  materials,  to  receive  this 
credit. 

(F)  DBE  Subcontractor.  Credit  is  given  for  the  entire  amount 
paid  to  a MoDOT-approved  DBE  subcontractor  on  a contract,  for 
all  the  labor  and  materials  provided  and  installed  by  the  DBE  firm 
to  perform  a defined  and  clearly  measurable  portion  of  the  contract 
work.  Any  DBE  firm  must  perform  at  least  thirty  (30)  percent  of 
the  firm’s  subcontract  work  with  the  DBE  firm’s  own  employees, 
using  the  DBE  firm’s  own  (owned  or  leased)  vehicles,  and  the 
DBE  firm  must  order  and  pay  for  all  of  the  supplies  and  materials 
which  it  installs  and  provides. 

(3)  Supporting  Documentation  Required.  By  bidding  on  a USDOT- 
assisted  contract,  or  by  agreeing  to  provide  manufacturing,  broker, 
subcontractor  or  supplier  services  for  such  work,  each  contractor, 
their  subcontractors,  and  all  DBE  manufacturers,  brokers,  subcon- 
tractors and  suppliers,  agree  to  provide  MoDOT  or  USDOT  and 
their  agents  or  representatives  with  full  and  complete  copies  of  all 
documentation  of  ownership,  leasing,  payrolls,  payments,  charges, 
rebates,  kickbacks,  invoices,  and  all  manner  of  related  documen- 
tation, so  that  MoDOT  and  USDOT  know  and  understand  accu- 
rately and  completely  how  much  was  paid  and  received,  in  gross 
and  net  amounts,  for  DBE  contract  credit  computation  purposes. 
This  documentation  is  also  subject  to  later  audit  by  MoDOT, 
USDOT,  or  their  agents  and  representatives.  The  failure  to  accu- 
rately and  completely  represent  the  gross  and  net  payments,  and  to 
provide  all  documentation  required  to  show  the  full  and  complete 
transactions  involved,  may  be  fraudulent,  and  may  subject  all  firms 
and  persons  involved  to  civil  suit  and  sanction,  criminal  punish- 
ment including  fines  or  imprisonment,  and  other  contract  or 
administrative  sanctions,  by  MoDOT,  USDOT,  or  other  agencies 
of  the  State  of  Missouri  or  the  United  States. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.141  USDOT-Assisted  DBE  Contract  Awards  and 
Good-Faith  Efforts 


PURPOSE;  This  rule  sets  forth  the  MoDOT  requirements  and  pro- 
cesses for  determining  if  a bidder  has  made  a good  faith  effort  to 
achieve  a DBE  contract  goal  in  a USDOT-assisted  contract. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations,  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Pair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  Contract  Bidding  Requirements. 

(A)  The  award  of  federally-assisted  contracts  having  DBE  con- 
tract goals  requires  the  bidder  to  submit  a completed  MoDOT 
DBE  Participation  form  as  a part  of  the  bidding  documents,  includ- 
ing a complete  list  of  the  DBE  firms  to  be  utilized  (including  man- 
ufacturers, suppliers,  haulers  or  truckers,  brokers,  service 
providers,  and  subcontractors);  together  with  a complete  a detailed 
listing  or  explanation  of  the  type  and  exact  nature  of  the  contract 
services  the  DBE  firm  will  be  providing,  if  the  bidder  is  awarded 
the  contract.  If  the  bid  of  the  low  bidder  (as  computed)  does  not 
show  that  contractor  will  meet  the  full  DBE  contract  goal,  that 
contractor  will  be  afforded  the  opportunity  to  further  document  its 
good  faith  efforts  to  reach  that  contract  goal.  However,  the  bidder 
will  not  be  given  the  opportunity  to  submit  additional  proposed 
DBE  participation,  to  try  to  satisfy  the  contract  goal  belatedly. 
MoDOT  treats  a bidder’s  compliance  with  the  good  faith  efforts 
requirements  of  this  rule  and  49  CFR  Part  26  as  a matter  of  bid- 
ding responsiveness,  and  a bid  which  is  otherwise  low  will  be 
rejected  as  non-responsive  if  it  does  not  meet  these  USDOT 
requirements. 

(B)  The  DBE  Participation  portion  of  the  bidding  documents 
must  include  the  following  at  the  time  of  the  bid  submission: 

1 . The  names  and  addresses  of  all  DBE  firms  that  will  par- 
ticipate in  the  contract  work  (if  awarded  to  that  bidder). 

2.  A detailed  description  of  the  type  and  nature  of  the  work 
that  each  DBE  firm  listed  will  perform. 

3.  The  dollar  amount  of  the  contract  value  of  each  DBE 
firm’s  participation,  in  total  and  the  portion  which  is  applicable  to 
the  contract’s  DBE  goal. 

4.  Written  and  signed  documentation  of  the  bidder’s  commit- 
ment to  use  each  DBE  firm  manufacturer,  subcontractor,  broker  or 
supplier  it  has  submitted,  to  meet  the  DBE  contract  goal. 

5 . Written  and  signed  confirmation  from  each  DBE  firm  list- 
ed that  the  DBE  firm  shall  participate  in  the  contract  work  as  pro- 
vided in  the  bidding  contractor’s  commitment,  if  the  bidder  is 
awarded  the  contract.  And, 

6.  If  the  bidder’s  list  of  DBE  firms  and  services  does  not 
show  full  compliance  with  the  entire  DBE  contract  goal  set  by 
MoDOT,  the  bidder  must  also  include  an  accurate  and  complete 
listing  or  documentation  of  its  good  faith  efforts  to  meet  that  DBE 
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contract  goal,  even  though  the  bidder  did  not  succeed  in  obtaining 
the  full  DBE  participation  requested  by  the  contract  goal. 

(C)  If  a low  bidder  has  not  met  the  DBE  contract  goal,  the  bid- 
der’s documentation  of  good  faith  efforts  must  fully  comply  with 
the  requirements  of  49  CER  § 26.53  and  Appendix  A to  49  CER 
Part  26.  MoDOT  will  review  the  low  bidder’s  documentation,  and 
if  the  bidding  contractor  has  documented  adequate  good  faith 
efforts,  MoDOT  will  recommend  award  of  the  contract  to  that  low 
bidder,  provided  that  the  bid  is  otherwise  responsive  and  the  bid- 
der is  otherwise  responsible  and  qualified  to  bid. 

(2)  Eailure  to  Document  an  Adequate  Good-Eaith  Effort.  In  accor- 
dance with  49  CER  § 26.53(d),  if  MoDOT  determines  that  the 
apparent  low  bidder  has  failed  to  meet  the  DBE  contract  goal,  and 
has  not  documented  adequate  good  faith  efforts  to  achieve  that  con- 
tract goal  in  its  bidding  documents,  then  MoDOT  will  notify  the 
bidder  by  telephone,  fax  transmission  and/or  in  writing  of  that 
determination,  and  will  offer  the  bidder  the  opportunity  for  admin- 
istrative reconsideration  of  its  good  faith  efforts,  in  adequate  time 
prior  to  the  Commission  meeting  at  which  this  contract  is  sched- 
uled to  be  awarded. 

(3)  Administrative  Reconsideration. 

(A)  The  apparent  low  bidder  must  make  a written  request  for 
administrative  reconsideration  of  the  MoDOT  finding  of  insuffi- 
cient DBE  participation  and  inadequate  good  faith  efforts,  within 
two  (2)  working  days  of  the  date  the  bidder  was  first  notified  by 
phone  or  in  writing  of  MoDOT’s  determination  of  the  lack  of  good 
faith  efforts.  The  bidder’s  written  request  for  administrative  recon- 
sideration may  be  delivered,  faxed  or  e-mailed  to: 

External  Civil  Rights  Administrator 
Missouri  Department  of  Transportation 
105  West  Capitol  Avenue,  P.O.  Box  270 
Jefferson  City,  MO  65102-0270 

Pax:  (573)  526-5640 

Telephone:  1-888-ASK-MODOT  (1-888-275-6636) 
E-Mail : taeges@mail . modot . state,  mo . us 

(B)  If  the  bidder  makes  a timely  request  for  administrative 
reconsideration,  the  bidder  will  have  the  opportunity  to  meet  in 
person  with  the  Administrative  Reconsideration  Committee,  to  dis- 
cuss the  issue  of  whether  it  met  the  goal  or  made  adequate  good 
faith  efforts  to  do  so.  The  Administrative  Reconsideration 
Committee  may  be  constituted  as  MoDOT  deems  appropriate  and 
fair,  provided  that  no  committee  members  on  reconsideration  shall 
have  taken  part  in  the  original  MoDOT  determination  that  the  bid- 
der failed  to  meet  the  DBE  eontraet  goal  or  make  adequate  good 
faith  efforts  to  do  so.  The  bidder  and  the  Administrative 
Reeonsideration  Committee  may  make  alternative  arrangements 
which  are  mutually  agreeable  for  their  discussion,  in  lieu  of  a 
meeting  in  person.  Any  diseussion  shall  be  recorded,  so  that  if 
neeessary,  a verbatim  transcript  can  later  be  made  of  the  discus- 
sion, and  the  identity  of  the  speakers. 

(C)  The  Administrative  Reconsideration  Committee  shall  timely 
decide  whether  to  bidder  did  or  did  not  meet  the  DBE  contract 
goal,  or  if  not,  whether  the  low  bidder  made  adequate  good  faith 
efforts  to  do  so.  If  the  Administrative  Reconsideration  Committee 
finds  that  either  the  low  bidder  met  the  DBE  contract  goal,  or  else 
the  low  bidder  did  make  adequate  and  sufficient  good  faith  efforts 
to  do  so,  then  MoDOT  will  recommend  that  this  otherwise  respon- 
sible low  bidder  should  be  awarded  the  contract  on  its  otherwise 
responsive  low  bid.  If  the  Administrative  Reconsideration 
Committee  does  not  find  that  the  low  bidder  met  the  DBE  contract 
goal,  or  that  the  low  bidder  made  adequate  and  sufficient  good 
faith  efforts  to  do  so,  then  MoDOT  will  recommend  that  the  bid  of 
this  low  bidder  should  be  rejected  as  non-responsive,  and  that  the 
Commission  should  award  this  contract  to  the  next  low  bidder 
which  has  properly  met  the  DBE  contract  goal  or  adequately  doc- 


umented its  good  faith  efforts  to  do  so,  in  accordance  with  49  CER 
§ 26.53  and  Appendix  A to  49  CER  Part  26. 

(D)  The  Administrative  Reconsideration  Committee  shall  com- 
municate its  decision  at  least  verbally  or  by  fax  to  the  bidder  in 
question,  prior  to  the  Commission  meeting  at  which  this  contract 
shall  be  awarded.  If  possible,  the  Administrative  Review 
Committee  will  also  provide  the  bidder  a written  decision  on  its 
administrative  reconsideration  request,  explaining  the  basis  for  its 
finding  that  the  bidder  did  or  did  not  meet  the  goal  or  make  ade- 
quate good  faith  efforts  to  do  so,  before  the  time  of  that 
Commission  meeting.  But  in  any  event,  the  Administrative  Review 
Committee  will  provide  the  bidder  with  that  written  decision, 
explaining  the  basis  for  its  finding,  as  soon  as  possible  after  the 
committee  has  made  its  decision. 

(E)  According  to  49  CER  § 26.53(d)(5),  the  result  of  such  an 
administrative  reconsideration  process  is  not  administratively 
appealable  to  USDOT. 

(4)  Termination  of  a DBE  Subcontractor  or  Other  DBE  Eirm. 

(A)  A contractor  may  not  terminate,  release  or  replace  a DBE 
subcontractor,  manufacturer,  supplier  or  other  DBE  firm  listed  in 
its  bid,  and  then  perform  the  work  of  that  terminated  DBE  firm 
with  its  own  forces  or  those  of  another  firm,  without  MoDOT’s 
prior  written  consent.  The  contractor  must  provide  written  docu- 
mentation to  the  project  Resident  Engineer  that  the  DBE  firm  is 
unwilling  or  unable  to  perform  the  work,  within  five  working  days 
of  the  DBE  firm’s  notice  to  the  contractor  of  its  inability  to  per- 
form the  work.  The  Resident  Engineer  will  forward  this  written 
documentation  and  notice  of  intent  to  replace  a DBE  firm  to  the 
External  Civil  Rights  Administrator  for  approval.  If  the  DBE 
firm’s  removal  is  approved,  or  a DBE  withdraws  from  the  contract 
work,  the  contractor  must  make  a good  faith  effort  to  find  a 
replacement  DBE  firm.  The  contractor  must  make  a good  faith 
effort  to  replace  the  entire  dollar  value  of  the  DBE  work  which  was 
to  be  performed,  and  not  merely  find  a replacement  for  that  work 
which  the  original  DBE  firm  was  to  have  performed.  If  MoDOT 
finds  that  the  contractor  did  not  make  a good  faith  effort  to  locate 
alternative  DBEs,  the  contractor  is  entitled  to  administrative  recon- 
sideration before  the  Administrative  Reconsideration  Committee, 
as  set  out  in  section  (3)  of  this  rule  above.  Again,  if  the 
Administrative  Reconsideration  Committee  concurs  and  finds  that 
the  contractor  did  not  make  a good  faith  effort  to  replace  the  absent 
DBE  firm  with  other  DBE  firms,  then  the  contractor  is  subject  to 
administrative  and  contract  remedies  upon  final  verification  of  the 
actual  extent  of  DBE  participation  in  the  contract  work. 

(B)  If  one  or  more  substitute  DBE  firms  are  approved  for  the 
contract  work  by  MoDOT,  the  prime  contractor  must  provide  the 
Resident  Engineer  and  the  External  Civil  Rights  Administrator 
with  copies  of  new  or  amended  subcontracts  for  those  DBE  firms. 
If  the  contractor  fails  or  refuses  to  comply  in  the  time  specified 
with  any  requirement  of  this  section  or  49  CER  § 26.53(f), 
MoDOT  will  issue  an  order  stopping  all  or  any  part  of  the  pay- 
ments to  the  contractor  on  this  project  or  contract,  until  satisfac- 
tory corrective  action  has  been  taken.  If  the  contractor  remains  in 
non-compliance  with  any  of  these  requirements  or  provisions, 
MoDOT  may  terminate  the  contractor  for  default  of  the  contract 
work,  or  take  any  other  appropriate  action. 

(5)  Sanctions  for  Eailure  to  Meet  DBE  Contract  Commitments.  If 
MoDOT  finds  that  a contractor  or  other  firm  has  failed  to  comply 
with  the  DBE  requirements  of  its  bid,  this  rule,  or  49  CER  § 
26.53,  then  MoDOT  shall  have  the  sole  authority  and  discretion  to 
determine  the  monetary  value  extent  to  which  the  contract  DBE 
goals  have  not  been  met,  and  MoDOT  shall  assess  damages  against 
the  contractor  in  the  full  amount  of  that  breach,  to  satisfy  and  liq- 
uidate the  contractor’s  damages  for  that  contract  breach. 
Additionally,  MoDOT  may  impose  any  other  administrative  reme- 
dies available  at  law  or  provided  by  the  contract  in  the  event  of 
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such  a contract  breach.  And  if  the  failure  to  comply  with  the  con- 
tractual DBE  requirements  is  intentional  or  fraudulent  in  any 
respect,  the  contractor  and  any  other  firms  or  persons  acting  with 
the  contractor  are  subject  to  suspension  or  debarment  by  MoDOT 
or  the  United  States,  or  other  civil  actions  or  criminal  penalties,  in 
accordance  with  state  and  federal  law,  and  USDOT  regulations. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.151  Performance  of  a Commercially  Useful 
Function  by  a DBE  Firm 

PURPOSE:  This  rule  describes  when  a DBE  firm  performs  a com- 
mercially useful  function,  and  how  MoDOT  and  USDOT  enforce 
that  requirement  in  the  DBE  Program. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
ed to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Pair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  DBE  Program  Contract  Compliance  Requirement.  Pursuant  to 
49  CER  § 26.55(c),  MoDOT  shall  count  contract  expenditures 
made  to  a DBE  contractor  or  subcontractor  toward  the  contract’s 
DBE  goal  only  if  the  DBE  firm  is  performing  a “commercially 
useful  function”  (CUE)  on  that  contract. 

(A)  A DBE  firm  performs  a commercially  useful  function  when 
it  is  responsible  for  execution  of  the  work  of  the  contract  and  is 
carrying  out  its  responsibilities  by  actually  performing,  managing 
and  supervising  a distinct  element  of  the  USDOT-assisted  contract 
work  Involved.  To  perform  a commercially  useful  function,  the 
DBE  must  also  be  responsible,  with  respect  to  materials  and  sup- 
plies used  by  the  DBE  firm  on  the  contract,  for  negotiating  price, 
determining  quality  and  quantity,  ordering  the  material,  and 


installing  (where  applicable)  and  paying  for  the  material  itself.  To 
determine  whether  a DBE  is  performing  a CUE,  MoDOT  shall 
evaluate  the  amount  of  work  subcontracted,  industry  practices, 
whether  the  amount  the  firm  is  to  be  paid  under  the  contract  is 
commensurate  with  the  work  it  is  actually  performing  and  the  DBE 
credit  claimed  for  its  performance  of  the  work,  and  any  other  rel- 
evant factors. 

(B)  Some  of  these  CUE  factors  are  discussed  below  in  more 
detail: 

1.  Management.  The  DBE  firm  must  manage  the  work  that 
has  been  contracted  or  subcontracted  to  it.  Management  includes, 
but  is  not  limited  to,  scheduling  work  operations,  ordering  equip- 
ment and  materials,  preparing  and  submitting  certified  payrolls, 
and  hiring  and  firing  employees.  All  work  must  be  performed  with 
a workforce  the  DBE  firm  controls,  with  a minimum  of  thirty  (30) 
percent  of  the  work  to  be  performed  by  the  DBE  firm’s  regular, 
permanent  employees,  or  those  hired  by  the  DBE  firm  for  the  pro- 
ject from  an  independent  source  other  than  the  prime  contractor. 
The  DBE  owner(s)  must  supervise  daily  operations,  either  person- 
ally or  with  a full  time,  skilled  and  knowledgeable  superintendent. 
The  superintendent  must  be  under  the  DBE  owners’  direct  super- 
vision and  control.  The  DBE  owner  must  make  all  operational  and 
managerial  decisions  of  the  firm.  Mere  performance  of  adminis- 
trative duties  is  not  supervision  of  daily  operations. 

2.  Materials.  The  DBE  firm  shall  negotiate  the  cost,  arrange 
delivery,  and  pay  for  the  materials  and  supplies  for  the  project. 
MoDOT  will  review  invoices  to  verify  billing  and  payment.  The 
DBE  must  prepare  the  estimate,  quantity  of  material,  and  be 
responsible  for  the  quality  of  materials  actually  installed  or  used. 
Two-party  checks  for  payment  for  materials  or  supplies  may  be 
made  to  the  DBE  and  the  supplier  only  if  that  process  is  specifi- 
cally approved  by  MoDOT  in  advance.  No  credit  toward  the  DBE 
goal  will  be  given  for  the  cost  of  materials  or  supplies  paid  direct- 
ly by  the  prime  contractor  for  the  DBE  firm. 

3.  Employees.  In  order  to  be  considered  an  independent  busi- 
ness, DBE  firms  must  have  and  keep  a regular  workforce.  DBE 
firms  cannot  “share”  employees  with  non-DBE  contractors,  and  in 
particular,  the  prime  contractor.  DBE  firms  and  the  contractors 
must  provide  MoDOT  with  copies  of  their  payrolls,  to  establish 
that  the  firms  have  separate  and  independent  work  forces. 

(C)  A DBE  firm  does  not  perform  a commercially  useful  func- 
tion (CUE)  if  its  role  is  limited  to  that  of  an  extra  participant  in  a 
transaction,  contract,  or  project  through  which  funds  are  passed  in 
order  to  obtain  the  appearance  of  DBE  participation.  In  determin- 
ing whether  a DBE  firm  is  such  an  extra  participant,  MoDOT  shall 
examine  similar  transactions,  particularly  those  in  which  DBE 
firms  do  not  participate. 

(3)  Presumption  that  a DBE  Firm  is  Not  Performing  a 
Commercially  Useful  Function  (CUE).  As  provided  in  49  CFR  § 
26.55(c)(3),  if  a DBE  firm  does  not  perform  or  exercise  responsi- 
bility for  at  least  thirty  (30)  percent  of  the  total  cost  of  its  contract 
or  subcontract  with  its  own  work  force,  or  the  DBE  subcontracts  a 
greater  portion  of  the  work  of  a contract  or  subcontract  than  would 
be  expected  on  the  basis  of  normal  industry  practice  for  the  type 
of  work  involved,  MoDOT  shall  presume  that  the  DBE  is  not  per- 
forming a CUE 

(4)  DBF’s  Evidentiary  Presentation  to  Support  A Commercially 
Useful  Function  Finding.  As  provide  in  49  CFR  § 26.55(c)(4), 
when  MoDOT  presumes  a DBE  is  not  performing  a commercial- 
ly useful  function  (CUE)  under  section  (3)  of  this  rule,  the  DBE 
firm  may  present  evidence  to  MoDOT  to  rebut  that  presumption. 
MoDOT  shall  receive  that  information  on  the  record,  at  a hear- 
ing recorded  verbatim  before  an  independent  hearing  officer, 
which  hearing  is  similar  in  process  to  those  where  an  existing 
DBE  firm’s  eligibility  is  being  removed,  under  rule  7 CSR  10- 
8.091.  The  DBE  firm  shall  have  the  burden  of  proving,  in  such 
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an  evidentiary  hearing  on  the  reeord,  that  the  DBE  firm  is  per- 
forming or  did  perform  a commercially  useful  function,  given  the 
type  of  work  involved  and  normal  industry  practices.  If  the  inde- 
pendent hearing  officer  rules  in  favor  of  the  DBE  firm  in  whole  or 
in  part,  then  the  MoDOT  sanctions  or  remedies  for  the  apparent 
breach  of  the  contract  shall  be  reduced  or  eliminated  to  that  extent. 
If  the  independent  hearing  officer  finds  that  the  DBE  firm  did  fail 
to  carry  its  burden  and  show  that  it  did  perform  a commercially 
useful  function,  considering  the  type  of  work  involved  and  normal 
industry  practices,  then  MoDOT  shall  impose  sanctions  or  contract 
remedies  accordingly. 

(5)  Contractor’s  Evidentiary  Presentation  to  Support  a DBE’s 
Performance  of  a Commercially  Useful  Eunction.  Likewise,  when 
MoDOT  determines  a DBE  firm  is  not  performing  or  has  not  per- 
formed a CUE  and  proposes  to  disallow  or  reduce  the  amount  of 
the  contract  payments  to  the  contractor  involved,  or  assess  liqui- 
dated damages  against  the  contractor  for  its  failure  to  meet  its 
agreed-upon  DBE  contract  goal,  MoDOT  shall  first  allow  the  con- 
tractor (and  the  DBE  firm  if  appropriate)  to  present  evidence  to 
MoDOT  to  rebut  that  presumption..  MoDOT  shall  receive  that 
information  on  the  record,  at  a hearing  recorded  verbatim  before 
an  independent  hearing  officer,  which  hearing  is  similar  in  process 
to  those  where  an  existing  DBE  firm’s  eligibility  is  being  removed, 
under  rule  7 CSR  10-8.091.  The  contractor  and  DBE  firm  shall 
have  the  burden  of  proving,  in  such  an  evidentiary  hearing  on  the 
record,  that  the  DBE  firm  is  performing  or  did  perform  a com- 
mercially useful  function,  given  the  type  of  work  involved  and 
normal  industry  practices.  If  the  independent  hearing  officer  rules 
in  favor  of  the  contractor  (and  DBE  firm)  in  whole  or  in  part,  then 
the  MoDOT  sanctions  or  remedies  for  the  apparent  breach  of  the 
contract  shall  be  reduced  or  eliminated  to  that  extent.  If  the  inde- 
pendent hearing  officer  finds  that  the  contractor  (and  DBE  firm) 
failed  to  carry  their  burden  and  show  that  the  DBE  firm  did  per- 
form a commercially  useful  function,  considering  the  type  of  work 
involved  and  normal  industry  practices,  then  MoDOT  shall  impose 
sanctions  or  contract  remedies  accordingly. 

(6)  Review  of  CUE  Determinations  by  Agencies  of  USDOT.  As 
provided  in  49  CER  § 26.55(c)(5),  MoDOT’s  decision  on  whether 
a commercially  useful  function  (CUE)  has  been  performed  and  the 
related  matters  is  subject  to  review  by  the  applicable  USDOT  oper- 
ating administration,  but  these  decisions  are  not  administratively 
appealable  to  USDOT.  It  is  MoDOT’s  position  that  a MoDOT 
decision  on  whether  a CUE  has  been  performed  is  not  a final 
action,  and  so  is  not  subject  to  judicial  review  in  Missouri  courts 
under  Chapter  536  RSMo,  at  least  until  after  the  applicable 
USDOT  operating  administration  (EHWA,  EAA  or  ETA)  has  been 
requested  to  administratively  review  that  MoDOT  decision.  At  that 
time,  the  action  (or  non-action)  of  the  USDOT  operating  adminis- 
tration may  become  the  determination  which  is  judicially  review- 
able,  but  a federal  agency’s  determination  is  not  reviewable  in  the 
state  courts  of  Missouri. 

(7)  Contract  and  Other  Sanctions  for  Eailure  to  Perform  a 
Commercially  Useful  Eunction.  The  failure  of  a DBE  firm  to  per- 
form a commercially  useful  function  (CUE)  will  result  in  the  dol- 
lar value  of  that  DBE  firm’s  work  not  being  credited  toward  the 
contractor’s  DBE  goal  for  that  contract.  This  can,  and  usually  will, 
result  in  MoDOT  withholding  payment  from  the  prime  contractor 
of  that  entire  amount  which  is  not  credited,  if  this  results  in  the 
contractor’s  failure  to  achieve  the  DBE  participation  goal  for  that 
contract.  Deliberate  conduct  or  indifference  to  the  CUE  require- 
ments can  also  lead  to  the  DBE  firm’s  removal  of  eligibility  under 
the  procedures  of  7 CSR  10-8.091.  In  any  and  all  cases  of  deliber- 
ate attempts  by  the  contractor,  a DBE  firm,  or  other  firms  to  cir- 
cumvent the  requirements  of  the  USDOT  or  MoDOT  DBE 
Program,  or  their  related  contract  requirements,  or  fraud  of  any 


kind,  these  actions  may  lead  to  suspension  or  debarment  of  the 
firms  and  their  affiliates  by  MoDOT  and/or  the  United  States,  and 
may  result  in  criminal  prosecution  and  sanctions,  plus  civil  and 
contractual  liability,  of  any  firm  or  person  involved. 

(8)  The  Obligation  of  the  Contractor  and  the  DBE  Eirm.  It  is  the 
obligation  of  each  contractor  and  DBE  firm,  prior  to  submitting  a 
bid  on  a MoDOT  contract,  to  inquire  and  understand  the  DBE 
Program  requirements  generally,  and  specifically  the  DBE’s  obli- 
gation to  perform  a commercially  useful  function,  and  how  to 
value  a DBE  firm’s  work  for  bidding  and  contract  goal  satisfaction 
purposes.  Eurther,  it  is  the  contractor’s  obligation  to  make  sure 
that  a DBE  firm  on  a project  performs  a commercially  useful  func- 
tion on  that  federally-assisted  contract,  in  accordance  with  the  con- 
tractor’s approved  bid  and  contract  terms.  MoDOT  and  USDOT 
have  no  duty  or  other  obligation  to  first  warn  or  advise  a contrac- 
tor or  DBE  firm  of  a failure  to  comply  with  the  program  require- 
ments, before  MoDOT  or  USDOT  take  administrative,  civil  or 
other  actions  as  a result.  If  a contractor  or  DBE  firm  has  any  ques- 
tions or  concerns  in  this  regard,  they  may  contact  the  MoDOT 
External  Civil  Rights  Unit,  USDOT,  or  the  appropriate  EHWA, 
ETA  or  EAA  office  nearby.  As  with  other  legal  requirements,  igno- 
rance of  the  DBE  Program  obligations  is  no  excuse  or  justification 
for  a contractor  or  DBE  firm’s  non-compliance  with  their  con- 
tractual and  program  obligations. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RULE 

7 CSR  10-8.161  Confidentiality  of  DBE  Program  Financial  and 
Other  Information 

PURPOSE;  This  rule  complies  with  the  USDOT  requirements  of  49 
CER  Part  26  on  the  confidentiality  of  financial  and  other  confi- 
dential information  submitted  to  MoDOT  in  and  for  the  DBE 
Program. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  this  rule  must  be  adopted  in  order  to 
bring  MoDOT’s  DBE  rules  into  compliance  with  the  federal  DBE 
Program  requirements.  The  commission  finds  that  the  risk  of  jeop- 
ardizing or  losing  federal-aid  highway  funding  creates  an  immedi- 
ate danger  to  the  public  health,  safety  and  welfare.  The  scope  of 
the  related  emergency  rescissions  and  this  emergency  rule  is  limit- 
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ed  to  the  circumstances  creating  the  emergency  and  complies  with 
the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rule  to  be 
Fair  to  all  interested  persons  and  parties  under  the  circumstances. 
Emergency  Rule  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000. 

(1)  Personal  Financial  Information  Provided  for  DBF  Program 
Purposes.  In  compliance  with  49  CFR  § 26.67(a)(2)(ii),  and 
notwithstanding  any  provision  of  state  law,  MoDOT  shall  not 
release  an  individual’s  personal  net  worth  statement  nor  any  relat- 
ed documentation  concerning  or  supporting  it  to  any  third  party 
without  the  written  consent  of  the  individual  who  provided  or  is 
the  subject  of  that  information.  Provided,  however,  that  MoDOT 
shall  transmit  this  information  to  USDOT  for  any  certification 
appeal  proceeding  held  under  49  CFR  § 26.89  in  which  the  dis- 
advantaged status  of  that  individual  is  in  question. 

(2)  Confidential  Business  Information.  In  compliance  with  49  CFR 
§ 26.109(a)(2),  MoDOT  shall  safeguard  from  disclosure  to  unau- 
thorized persons  any  information  that  may  reasonably  be  consid- 
ered as  confidential  business  information,  consistent  with  federal 
and  state  law.  If  MoDOT  believes  that  under  state  law,  a third  party 
which  has  submitted  a written  request  for  it  is  entitled  to  receive 
DBF  Program  information  or  documentation  which  the  firm  or  its 
owners  may  deem  to  be  confidential  business  information, 
MoDOT  may  notify  the  firm  and  its  owners  a sufficient  amount  of 
time  in  advance  of  the  information  release,  of  the  third  party’s 
request  for  information,  including  information  on  the  identity  and 
address  of  the  third  party,  so  that  the  firm  or  its  owners  may  take 
any  legal  action  they  deem  appropriate  to  protect  and  preserve  the 
confidentiality  of  that  DBF  Program  information  or  documentation 
against  disclosure.  MoDOT  and  the  Commission  also  reserve  the 
right  and  discretionary  authority  to  take  legal  or  Judicial  action  to 
prevent  disclosure  of  confidential  business  or  personal  information 
acquired  in  or  for  the  DBF  Program,  consistent  with  federal  and 
state  law,  as  MoDOT  and  the  Commission  deem  appropriate  in  the 
circumstances. 

(3)  Investigative  Information.  MoDOT’s  Fxternal  Civil  Right  Unit 
regularly  conducts  investigations  in  anticipation  of  legal  actions, 
causes  of  action  or  litigation,  including  but  not  limited  to  informa- 
tion on  whether  a firm  should  be  DBF  certified  or  recertified, 
whether  a firm’s  eligibility  as  a DBF  should  be  removed,  whether 
a bidder  made  a good  faith  effort  in  its  bid,  whether  a DBF  firm 
subcontractor  has  performed  a commercially  useful  function,  or 
properly  performed  all  the  work  it  was  obligated  to  under  a feder- 
ally-assisted contract.  These  investigations,  in  turn,  may  be  pre- 
pared for  and  provided  confidentially  to  state  or  federal  USDOT  or 
other  law  enforcement  agencies,  for  civil  or  criminal  prosecution; 
or  may  be  used  by  MoDOT  and  the  Commission  to  support  a con- 
tract disallowance  or  breach  of  contract  action.  These  investigative 
files  in  MoDOT’s  possession  are  confidential  and  shall  not  be  pro- 
duced or  disclosed  while  the  investigation  is  in  progress,  consis- 
tent with  federal  and  state  law.  If  action  is  taken  upon  the  record 
developed  under  this  chapter,  under  49  CFR  Part  26,  or  under 
other  provisions  of  state  or  federal  civil,  criminal  or  administrative 
law,  then  the  pertinent  portions  or  all  of  that  investigative  record 
shall  be  disclosed  to  the  necessary  parties,  if  and  to  the  extent 
required  of  MoDOT  by  applicable  federal  or  state  law. 

(4)  Other  Confidential  Information.  As  required  by  state  and  fed- 
eral law,  in  producing  any  DBF  Program  documents  or  records, 
MoDOT  shall  not  disclose  to  a third  party  any  individual’s  Social 
Security  number  or  firm’s  Fmployer  Identification  number. 
Further,  unless  a confidential  complainant  agrees  in  writing  to  the 
release  of  his  or  her  identity,  or  the  release  of  information  or  doc- 
umentation which  will  actually  or  effectually  identify  that  individ- 


ual, MoDOT  shall  comply  with  the  mandates  of  49  CFR  § 
26.109(b)  and  maintain  the  confidentiality  of  the  identity  of  every 
complainant  in  the  DBF  Program.  If  there  is  any  other  valid  and 
lawful  basis  under  state  or  applicable  federal  law  available  to  pre- 
serve the  confidentiality  of  DBF  Program  information,  MoDOT 
may  use  and  rely  upon  that  legal  basis  to  avoid  disclosure  of  any 
information  MoDOT  perceives  to  be  confidential. 

(5)  Compliance  With  Lawful  Court  Order.  MoDOT  will  comply 
with  a lawful  order  of  any  court  having  proper  jurisdiction  over  the 
Commission,  MoDOT  or  their  employees,  regarding  the  release 
(or  not)  of  any  DBF  Program  documentation  or  information;  sub- 
ject to  the  inherent  right  of  the  Commission  to  appeal,  seek  a writ 
or  seek  other  judicial  relief.  In  any  such  legal  proceeding  to  com- 
pel disclosure  of  DBF  Program  information,  MoDOT  and  the 
Commission  may  notify  and  afford  the  entity  which  provided  or  is 
the  subject  of  the  information,  and  USDOT  or  its  appropriate  oper- 
ating administration,  with  the  opportunity  to  participate  in  the 
action,  and  to  remove  it  to  federal  court  or  take  such  other  judicial 
action  as  each  of  them  deems  appropriate. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000.  A 
proposed  rule  covering  this  same  material  is  published  in  this  issue 
of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.200  Disadvantaged  Business  Enterprise  Set-Aside 
Program  General  Information.  This  rule  provided  general  infor- 
mation on  the  Missouri  Highways  and  Transportation 
Commission’s  Disadvantaged  Business  Fnterprise  Set-Aside 
Program. 

PURPOSE;  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT;  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
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and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  fded  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  P.L.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  A proposed  rescission  covering  this  same 
material  is  published  in  this  issue  of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.210  Definitions.  This  rule  defined  terms  applicable 
to  the  disadvantaged  business  enterprise  set-aside  program. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  A proposed  rescission  covering  this  same 
material  is  published  in  this  issue  of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.220  Eligibility  for  Participation  in  the 
Commission’s  DBE  Set-Aside  Program.  This  rule  described 
which  DBE  firms  and  joint  ventures  are  eligible  to  be  qualified  as 
participants  in  the  commission’s  DBE  set-aside  program,  and 
described  the  procedures  which  must  be  followed  to  become  a 
qualified  DBE. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  A proposed  rescission  covering  this  same 
material  is  published  in  this  issue  of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.230  Publication  of  Qualified  DBEs  and  Joint 
Ventures  in  the  DBE  Directory.  This  rule  described  how  the 
department  would  publish  the  list  of  qualified  DBEs  and  joint  ven- 
tures in  its  DBE  directory. 
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PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  A proposed  rescission  covering  this  same 
material  is  published  in  this  issue  of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.240  Retaining  Qualiilcation  to  Participate  in  the 
Commission’s  DBE  Set-Aside  Program.  This  rule  deseribed  how 
a qualified  DBE  or  joint  venture  retains  its  qualification  to  partic- 
ipate in  this  set-aside  program,  and  when  a qualified  DBE  or  joint 
venture  graduated  from  this  program. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 


adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  A proposed  rescission  covering  this  same 
material  is  published  in  this  issue  of  the  Missouri  Register. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.250  Bidding  Limitations  on  Qualified  Firms  and 
Joint  Ventures  Having  Active  Commission  DBE  Set-Aside 
Contracts.  This  rule  set  limits  on  the  number  of  active  DBE  set- 
aside  program  contracts  which  a qualified  firm  or  joint  venture 
may  have  from  the  commission,  in  order  to  achieve  greater  partic- 
ipation and  involvement  in  the  program. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations,  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s  Adarand 
V.  Pena  opinion.  The  prior  Missouri  Department  of  Transportation 
(MoDOT)  regulations  in  this  chapter  do  not  comply  with  the  new 
federal  regulations  and  are  not  enforceable  to  the  extent  they  are 
inconsistent  with  49  CFR  part  26,  thus,  jeopardizing  MoDOT’s  fed- 
eral-aid highway  funding.  Therefore,  the  prior  rules  must  be 
rescinded  and  new  rules  adopted.  The  commission  finds  that  the 
risk  of  jeopardizing  or  losing  federal-aid  highway  funding  creates 
an  immediate  danger  to  the  public  health,  safety  and  welfare.  The 
scope  of  this  emergency  rescission  and  the  related  new  rules  are 
limited  to  the  circumstances  creating  the  emergency  and  complies 
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with  the  protections  extended  by  the  Missouri  and  United  States 
Constitutions.  The  commission  believes  this  emergency  rescission 
to  be  fair  to  all  interested  persons  and  parties  under  the  circum- 
stances. Emergency  Rescission  filed  May  10,  2000,  effective  May 
20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  A proposed  rescission  covering  this  same 
material  is  published  in  this  issue  of  the  Missouri  Register. 

Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Conunission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.260  DBE  Subcontracting  Goals  for  the 
Commission’s  DBE  Set-Aside  Program  Contracts.  This  rule 
described  the  program  requirement,  that  a qualified  firm  or  joint 
venture  in  the  DBE  set-aside  program  must  itself  subcontract  a 
certain  given  percentage  of  its  set-aside  contract  work  to  other  cer- 
tified DBE  firms  or  joint  ventures. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT's)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
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expires  Nov.  6,  2000.  A proposed  rescission  covering  this  same 
material  is  published  in  this  issue  of  the  Missouri  Register. 

Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

EMERGENCY  RESCISSION 

7 CSR  10-8.270  Disqualification  of  a Eirm  or  Joint  Venture 
from  the  DBE  Set-Aside  Program.  This  rule  described  who  is 
responsible  for  the  disqualification  of  a firm  or  joint  venture  from 
the  DBE  set-aside  program,  the  effect  on  pending  contracts  of  that 
disqualification,  and  the  extent  to  which  any  administrative  appeals 
of  that  decision  were  available. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

EMERGENCY  STATEMENT:  Effective  March  4,  1999,  the  United 
States  Department  of  Transportation  adopted  new  Disadvantaged 
Business  Enterprise  (DBE)  Program  regulations.  Title  49  Code  of 
Federal  Regulations,  part  26.  These  new  federal  regulations  were 
adopted  in  order  to  comply  with  the  U.S.  Supreme  Court’s 
Adarand  v.  Pena  opinion.  The  prior  Missouri  Department  of 
Transportation  (MoDOT)  regulations  in  this  chapter  do  not  com- 
ply with  the  new  federal  regulations  and  are  not  enforceable  to  the 
extent  they  are  inconsistent  with  49  CFR  part  26,  thus,  jeopardiz- 
ing MoDOT’s  federal-aid  highway  funding.  Therefore,  the  prior 
rules  must  be  rescinded  and  new  rules  adopted.  The  commission 
finds  that  the  risk  of  jeopardizing  or  losing  federal-aid  highway 
funding  creates  an  immediate  danger  to  the  public  health,  safety 
and  welfare.  The  scope  of  this  emergency  rescission  and  the  relat- 
ed new  rules  are  limited  to  the  circumstances  creating  the  emer- 
gency and  complies  with  the  protections  extended  by  the  Missouri 
and  United  States  Constitutions.  The  commission  believes  this 
emergency  rescission  to  be  fair  to  all  interested  persons  and  par- 
ties under  the  circumstances.  Emergency  Rescission  filed  May  10, 
2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991.  PL.  102-240  and  title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  A proposed  rescission  covering  this  same 
material  is  published  in  this  issue  of  the  Missouri  Register. 


Proposed  Rules 


Emergency  Rules 


June  IS,  2000  PPODOSGCl  RUIGS  Missouri 

Vol.  25,  No.  12 Register 


Under  this  heading  will  appear  the  text  of  proposed 
rules  and  changes.  The  notice  of  proposed  rulemak- 
ing is  required  to  contain  an  explanation  of  any  new  rule  or 
any  change  in  an  existing  rule  and  the  reasons  therefor. 
This  is  set  out  in  the  Purpose  section  with  each  rule.  Also 
required  is  a citation  to  the  legal  authority  to  make  rules. 
This  appears  following  the  text  of  the  rule,  after  the  word 
“Authority.” 

Entirely  new  rules  are  printed  without  any  special  sym- 
bology under  the  heading  of  the  proposed  rule.  If  an 
existing  rule  is  to  be  amended  or  rescinded,  it  will  have  a 
heading  of  proposed  amendment  or  proposed  rescission. 
Rules  which  are  proposed  to  be  amended  will  have  new 
matter  printed  in  boldface  type  and  matter  to  be  deleted 
placed  in  brackets. 

An  important  function  of  the  Missouri  Register  is  to 
solicit  and  encourage  public  participation  in  the  rule- 
making  process.  The  law  provides  that  for  every  proposed 
rule,  amendment  or  rescission  there  must  be  a notice  that 
anyone  may  comment  on  the  proposed  action.  This  com- 
ment may  take  different  forms. 

If  an  agency  is  required  by  statute  to  hold  a public  hear- 
ing before  making  any  new  rules,  then  a Notice  of  Public 
Hearing  will  appear  following  the  text  of  the  rule.  Hearing 
dates  must  be  at  least  30  days  after  publication  of  the 
notice  in  the  Missouri  Register.  If  no  hearing  is  planned  or 
required,  the  agency  must  give  a Notice  to  Submit 
Comments.  This  allows  anyone  to  file  statements  in  support 
of  or  in  opposition  to  the  proposed  action  with  the  agency 
within  a specified  time,  no  less  than  30  days  after  publica- 
tion of  the  notice  in  the  Missouri  Register. 

An  agency  may  hold  a public  hearing  on  a rule  even 
though  not  required  by  law  to  hold  one.  If  an  agency 
allows  comments  to  be  received  following  the  hearing  date, 
the  close  of  comments  date  will  be  used  as  the  beginning 
day  in  the  90-day-count  necessary  for  the  filing  of  the  order 
of  rulemaking. 

If  an  agency  decides  to  hold  a public  hearing  after  plan- 
ning not  to,  it  must  withdraw  the  earlier  notice  and  file  a 
new  notice  of  proposed  rulemaking  and  schedule  a hearing 
for  a date  not  less  than  30  days  from  the  date  of  publication 
of  the  new  notice. 


Proposed  Amendment  Text  Reminder: 

Boldface  text  indicates  new  matter. 

[Bracketed  text  indicates  matter  being  deleted.] 


Title  4— DEPARTMENT  OE  ECONOMIC 
DEVELOPMENT 

Division  200— State  Board  of  Nursing 
Chapter  4— General  Rules 

PROPOSED  AMENDMENT 

4 CSR  200-4.020  Requirements  for  Licensure.  The  board  is 
proposing  to  amend  paragraph  (1)(C)3.  and  sections  (7)  and  (9) 
and  delete  the  forms  following  this  rule  in  the  Code  of  State 
Regulations. 

PURPOSE:  This  proposed  amendment  defines  the  required  score 
on  the  computer-based  Test  of  English  as  a Foreign  Language 
(TOEEL)  examination. 


(1)  Examination. 

(C)  The  candidate  shall  make  written  application  to  the  Missouri 
State  Board  of  Nursing  for  permission  to  be  admitted  to  the  licens- 
ing examination  for  professional/practical  nurses.  Application 
forms  for  the  licensing  examination  shall  be  obtained  from  the 
Missouri  State  Board  of  Nursing. 

1.  A request  for  forms  shall  be  made  by  the  director  of  the 
program  of  professional/  practical  nursing  and  should  include  the 
names  and  completion  dates  of  candidates  who  expect  to  apply  for 
admission  to  the  examination. 

2.  Application  forms  for  out-of-state/country  graduates  may 
be  obtained  by  writing  the  State  Board  of  Nursing,  giving  name, 
address,  name  and  address  of  school  of  nursing  and  completion 
date. 

3.  Any  applicant  applying  for  the  practical  nurse  licensing 
examination  who  is  deficient  in  theory,  clinical  experience,  or 
both,  as  stated  in  the  Minimum  Standards  for  Accredited  Programs 
of  Practical  Nursing,  which  is  incorporated  herein  hy  reference, 
and  has  not  earned  a practical  nursing  degree  or  met  the  require- 
ments for  a comparable  period  of  training  as  determined  by  the 
board  (4  CSR  200-4. 020(1)(B)),  will  not  be  approved. 

(7)  Canadian  Nurses’  Association  Testing  Service  (CNATS).  The 
Missouri  State  Board  of  Nursing  recognizes  the  English  Language 
Administration  of  the  CNATS  Examination  and  nurses  who  have 
successfully  passed  this  examination  shall  be  granted  RN  licensure 
by  endorsement  providing  they  meet  the  minimal  educational 
requirements  in  Missouri  in  effect  at  the  time  of  original  licensure. 
Applicants  for  licensure  by  endorsement  who  have  been  licensed 
in  Canada  on  the  basis  of  a passing  score  on  the  French  Language 
Administration  of  the  CNATS  Examination  will  be  required  to 
demonstrate  proficiency  in  the  English  language  by  meeting  one 
(1)  of  the  following  criteria: 

(A)  Completion  of  an  accredited  nursing  program  or  its  equiva- 
lent in  the  United  States; 

(B)  A minimum  score  of  fifty  (50)  in  each  section  of  the  paper- 
based  Test  of  English  as  a Foreign  Language  (TOEFL) 
Examination; 

(C)  A minimum  score  of  sixteen  (16)  in  the  Computer-Based 
Listening,  eighteen  (18)  in  the  Compnter-Based  Struc- 
ture/Writing, and  fifteen  (15)  in  the  Computer-Based  Reading 
section  of  the  Computer-Based  Test  of  English  as  a Foreign 
Language  (TOEFL)  Examination; 

[fCj]  (D)  Completion  of  a nursing  program  given  in  English  in 
another  country; 

[(D)]  (E)  A passing  score  on  a nursing  licensure  examination 
which  is  given  in  English; 

[(E)]  (F)  A certificate  from  the  Commission  on  Graduates  of 
Foreign  Nursing  Schools  (CGFNS);  or 

[(F)]  (G)  Any  method  of  proof  previously  accepted  by  the 
Missouri  State  Board  of  Nursing. 

(9)  Intercountry  Licensure  by  Examination  in  Missouri— RN  and 
LPN. 

(A)  Application  Procedure. 

1.  A professional/practical  nurse  licensed  outside  of  the 
United  States  or  Canada  shall  be  entitled  to  apply  to  take  the  exam- 
ination for  licensure  if,  in  the  opinion  of  the  Missouri  State  Board 
of  Nursing,  current  requirements  for  licensure  in  Missouri  are 
met. 

2.  An  applicant  must  request,  in  writing,  an  Application  for 
Professional/Practical  Nurse  Licensure  by  Examination.  The 
request  shall  include  the  applicant’s  full  name,  current  mailing 
address  and  country  of  original  licensure.  The  application  shall  be 
properly  executed  by  the  applicant  in  black  ink  and  shall  be  includ- 
ed in  the  documents  submitted  to  the  Missouri  State  Board  of 
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Nursing  for  evaluation  with  the  required  eredentials.  All  original 
documents  shall  be  returned  to  the  applicant.  Credentials  in  a for- 
eign language  shall  be  translated  into  English,  the  translation  shall 
be  signed  by  the  translator  and  the  signature  shall  be  notarized  by 
a notary  public.  The  translation  shall  be  attached  to  the  credentials 
in  a foreign  language  when  submitted  to  the  Missouri  State  Board 
of  Nursing. 

3.  The  required  credentials  for  practical  nurse  applicants 

are— 

A.  A course-by-course  evaluation  report  received  directly 
from  a foreign  credentials  evaluation  service  approved  by  the 
board; 

B.  A photostatic  copy  of  birth  certificate  (if  a copy  of  birth 
certificate  is  not  available,  copy  of  baptismal  certificate,  passport 
or  notarized  statement  from  an  authorized  agency  will  be  accepted 
as  verification  of  name,  date  of  birth  and  place  of  birth); 

C.  Photostatic  copy  of  marriage  license/certificate  (if 
applicable); 

D.  TOEFL  certificate  indicating  successful  completion  of 
examination.  Foreign  practical  nurse  applicants  from  non-English 
speaking  countries  or  from  English  speaking  countries  with  dif- 
ferent native  language  shall  be  required  to  take  the  TOEFL  and 
attain  a minimum  score  of  fifty  (50)  in  each  section  of  the  paper- 
based  examination  OR  a minimum  score  of  sixteen  (16)  in  the 
Computer-Based  Listening,  eighteen  (18)  in  the  Computer- 
Based  Structure/Writing,  and  15  in  the  Computer-Based 
Reading  section  of  the  Computer-Based  Test  of  English  as  a 
Foreign  Language  (TOEFL)  Examination.  When  the  applicant 
achieves  [a  score  of  fifty  (50)]  a passing  score  (as  defined 
above)  in  each  section  of  the  test,  the  board  of  nursing  will  not 
address  itself  to  that  section  should  there  be  a required  repeat  of 
the  examination  for  other  sections; 

E.  Test  of  Spoken  English  (TSE®)  Certificate  indicating 
that  the  applicant  has  obtained  a minimum  overall  score  of  forty- 
five  (45)/.7; 

F.  The  certification  of  licensure  form  from  the  licensing 
agency  where  the  original  registration  by  examination  was  secured; 

G.  Photostatic  copy  of  original  license  issued  by  the  licens- 
ing agency  where  original  licensure/registration  was  secured  by 
examination;  and 

H.  The  completed  application  must  be  accompanied  by  one 
(1)  two-inch  by  two-inch  (2"  x 2")  portrait/photograph  of  the 
applicant,  two  (2)  sets  of  his/her  fingerprints,  the  fingerprinting  fee 
as  charged  by  the  Missouri  State  Highway  Patrol  and  Federal 
Bureau  of  Investigation  and  the  required  application  fee.  All  fees 
are  nonrefundable. 

4.  The  required  credentials  for  professional  nurse  applicants 
are— 

A.  Commission  on  Graduates  of  Foreign  Nursing  Schools 
(CGFNS)  Certificate.  The  CGFNS  agency  must  forward  the  cer- 
tificate to  our  office.  This  certification  must  signify  a passing 
grade  on  the  CGFNS  English  language  and  nursing  practice  profi- 
ciency examination  as  evidence  of  meeting  similar  qualifications  of 
graduates  of  nursing  programs  in  Missouri  for  the  purpose  of  qual- 
ifying for  admission  to  the  licensure  examination/./; 

B.  A photostatic  copy  of  birth  certificate  (if  a copy  of  birth 
certificate  is  not  available,  a copy  of  baptismal  certificate,  passport 
or  notarized  statement  from  authorized  agency  will  be  accepted  as 
verification  of  name,  date  of  birth  and  place  of  birth); 

C.  Photostatic  copy  of  original  license  or  certificate  issued 
by  the  licensing  agency  where  original  licensure/registration  was 
secured  by  examination; 

D.  Photostatic  copy  of  marriage  license/certificate  (if 
applicable); 

E.  The  certificate  of  licensure  form  from  the  licensing 
agency  where  the  original  registration/licensure  by  examination 
was  secured;  and 


F.  The  completed  examination  application  with  the  required 
examination  fee,  one  (1)  two-inch  by  two-inch  (2"  x 2")  por- 
trait/photograph of  the  applicant,  two  (2)  sets  of  his/her  finger- 
prints, the  fingerprinting  fee  as  charged  by  the  Missouri  State 
Highway  Patrol  and  Federal  Bureau  of  Investigation  and  all  the  cre- 
dentials shall  be  submitted  to  the  Missouri  State  Board  of  Nursing. 

AUTHORITY:  sections  335.036(2)  and  (7),  335.046,  [RSMo 
Supp.  1997]  and  335.051,  RSMo  [1 994]  Supp.  1999.  Original 
rule  filed  Oct.  14,  1981,  effective  Jan.  14,  1982.  For  intervening 
history,  please  consult  the  Code  of  State  Regulations.  Amended: 
Filed  May  12,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  fde  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
State  Board  of  Nursing,  Calvina  Thomas,  Executive  Director,  PO. 
Box  656,  Jefferson  City,  MO  65102.  To  be  considered,  comments 
must  be  received  within  thirty  days  after  publication  of  this  notice 
in  the  Missouri  Register.  No  public  hearing  is  scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.010  General  Information.  This  rule  provided  gener- 
al information  for  implementation  of  Section  1003(b)  of  the 
Intermodal  Surface  Transportation  Efficiency  Act  of  1991  and  Title 
49  Code  of  Federal  Regulations  part  23. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  International  Surface  Transportation  Efficiency  Act 
of  1991,  and  Title  49  Code  of  Federal  Regulations  part  23. 
Original  rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989. 
Amended:  Filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Eiled  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to 
the  Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be 
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considered,  comments  must  be  received  within  thirty  days  after 
publication  of  this  notice  in  the  Missouri  Register.  No  public  hear- 
ing is  scheduled. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 
7 CSR  10-8.011  Definitions 

PURPOSE:  This  rule  defines  terms  applicable  to  the 
Disadvantaged  Business  Enterprise  (DBE)  Program  established  by 
the  Missouri  Department  of  Transportation  (MoDOT)  in  this  chap- 
ter, in  accordance  with  Title  49  Code  of  Federal  Regulations  part 
26,  section  1101  (b)  of  the  Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  Public  Law  105-178,  112  Stat.  107,  113,  and  in 
accordance  with  MoDOT’s  approved  DBE  Program  submittals  to 
the  U.S.  Department  of  Transportation  (USDOT). 

(1)  The  following  words  and  phrases  have  the  same  meaning  and 
definition  in  Missouri  Department  of  Transportation’s  (MoDOT’s) 
Disadvantaged  Business  Enterprise  (DBE)  Program  as  they  have 
been  given  by  United  State  Department  of  Transportation 
(USDOT)  in  Title  49  CER  seetion  26.5:  “Affiliation”;  “Alaska 
native”;  “Alaska  Native  Corporation”  or  “ANC”;  “immediate 
family  member”;  “Indian  tribe”;  “joint  venture”;  “native 
Hawaiian”;  “Native  Hawaiian  Organization”;  “personal  net 
worth”;  “primary  industry  classification”;  “principal  place  of 
business”;  “set-aside”;  “Small  Business  Administration”;  “tribal- 
ly-owned  concern.  ” 

(2)  The  following  words  and  phrases  have  the  meaning  and  defin- 
ition stated  below,  exclusively  for  the  purpose  of  administering  and 
regulating  the  DBE  Program  established  by  MoDOT  in  this  chap- 
ter: 

(A)  “CER”  means  the  Code  of  Federal  Regulations,  published 
by  the  Office  of  the  Eederal  Register,  National  Archives  and 
Records  Administration,  through  the  U.S.  Government  Printing 
Office,  Superintendent  of  Documents,  Washington,  D.C.  20402- 
9328; 

(B)  “Commission”  means  the  Missouri  Highways  and 
Transportation  Commission,  a state  agency  created  by  statute  and 
vested  with  authority  by  Article  IV,  Section  29,  Missouri 
Constitution: 

(C)  “Compliance”  when  used  with  respect  to  MoDOT  or  anoth- 
er USDOT  recipient,  means  that  recipient  has  correctly  imple- 
mented the  requirements  of  49  CER  part  26.  When  used  regard- 
ing a contractor,  subcontractor  or  supplier  on  a USDOT-assisted 
commission  contract  with  funding  authority  described  in  49  CER 
section  26.3  (or  successor  funding  thereto),  “compliance”  means 
that  contractor,  subcontractor  or  supplier  has  correctly  implement- 
ed the  requirements  of  this  chapter,  the  relevant  DBE  Program  pro- 
visions of  the  commission  contract,  and  49  CER  part  26; 

(D)  “Contract”  means  a legally  binding  relationship  obligating 
a seller  (including  but  not  limited  to  a contractor,  subcontractor  or 
supplier)  to  furnish  supplies  or  services  (including  but  not  limited 
to  construction  and  professional  services)  and  the  buyer  to  pay  for 
them.  Eor  the  purposes  of  this  chapter,  either  a lease  or  a sub- 
contract is  considered  to  be  a contract; 

(E)  “Contractor”  means  a person  or  firm  which  receives  a con- 
tract directly  from  the  commission  or  another  USDOT  recipient  in 
a USDOT-assisted  highway,  transit  or  airport  program,  to  perform 


construction  (of  all  types  including  maintenance  and  repair)  work, 
project  design,  design-build,  or  other  professional  services; 

(E)  “CSR”  means  the  Code  of  State  Regulations  for  the  state  of 
Missouri,  published  by  the  secretary  of  state  of  Missouri; 

(G)  “DBE”  means  a disadvantaged  business  enterprise; 

(H)  “Department”  means  the  Missouri  Department  of 
Transportation  or  “MoDOT,”  a constitutional  state  department 
answerable  and  subordinate  to  the  commission  within  the  executive 
branch  of  Missouri  government,  which  entity  is  also  described  in 
Missouri  law  as  the  Missouri  Highways  and  Transportation 
Department;  unless  the  context  and  usage  of  the  term  clearly  indi- 
cates that  it  is  referring  to  the  United  States  Department  of 
Transportation  or  “USDOT”; 

(I)  “Disadvantaged  business  enterprise”  means  a for-profit  small 
business  concern — 

1.  That  is  at  least  fifty-one  percent  (51%)  owned  by  one  or 
more  individuals  who  are  both  socially  and  economically  disad- 
vantaged or,  in  the  case  of  a corporation  or  other  business  entity, 
in  which  fifty-one  percent  (51%)  of  the  stock  or  shares  are  owned 
by  one  or  more  socially  and  economically  disadvantaged  individu- 
als; and 

2.  Whose  management  and  daily  business  operations  are  con- 
trolled by  one  or  more  of  those  socially  and  economically  disad- 
vantaged individuals  who  own  it; 

(J)  “EAA”  means  the  Eederal  Aviation  Administration  within 
USDOT,  including  its  administrator  and  his  or  her  designees; 

(K)  “EHWA”  means  the  Federal  Highway  Administration  with- 
in USDOT,  including  its  administrator  and  his  or  her  designees; 

(L)  “ETA”  means  the  Federal  Transit  Administration  within 
USDOT,  including  its  administrator  and  his  or  her  designees; 

(M)  “MoDOT”  means  the  Missouri  Department  of 
Transportation,  which  is  also  described  in  Missouri  law  as  the 
Missouri  Highways  and  Transportation  Department; 

(N)  “Noncompliance”  when  used  with  respect  to  MoDOT  or 
another  USDOT  recipient,  means  that  recipient  has  not  correctly 
implemented  the  requirements  of  49  CER  part  26.  When  used 
regarding  a contractor,  subcontractor  or  supplier  on  a USDOT- 
assisted  commission  contract  with  funding  authority  described  in 
49  CER  section  26.3  (or  successor  funding  thereto),  “compliance” 
means  that  contractor,  subcontractor  or  supplier  has  not  correctly 
implemented  either  the  requirements  of  this  chapter,  or  the  relevant 
DBE  Program  provisions  of  the  commission  contract,  or  49  CER 
part  26,  or  a combination  of  those  legal  requirements; 

(O)  “Race-  and  gender-conscious”  measure  or  program  is  one 
that  is  focused  specifically  on  assisting  only  businesses  owned  and 
controlled  by  members  of  certain  racial  groups  and/or  the  feminine 
gender,  such  as  businesses  which  qualify  for  DBE  Program  certi- 
fication under  USDOT’s  definition  of  a “socially  and  economical- 
ly disadvantaged  individual”  at  49  CER  section  26.5,  using  a 
rebuttable  presumption  to  classify  persons  as  “disadvantaged”  or 
not  based  upon  their  race,  national  origin  or  ancestry,  or  female 
gender; 

(P)  “Race-  and  gender-neutral”  measure  or  program  is  one  that 
is,  or  can  be,  used  to  assist  all  small  businesses,  regardless  of  the 
race,  national  origin  or  ancestry,  or  gender,  of  the  persons  who 
own  and  control  those  businesses; 

(Q)  “Recipient”  is  any  entity,  public  or  private,  to  which 
USDOT  financial  assistance  is  extended,  whether  directly  or 
through  another  recipient,  through  the  programs  of  the  EAA, 
EHWA,  or  ETA;  or  else  it  is  an  entity  that  has  applied  for  such 
assistance.  MoDOT  is  usually  a “primary  recipient”  of  USDOT 
financial  assistance,  but  then  MoDOT  may  pass  some  of  that  fund- 
ing through  to  other  recipients.  A person  or  firm  which  is  pro- 
viding construction,  design  or  other  professional  services,  or  mate- 
rials, supplies  or  equipment,  for  a recipient’s  USDOT-assisted  pro- 
ject as  a contractor,  subcontractor  or  supplier,  is  not  a “recipient” 
for  the  purposes  of  this  chapter; 
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(R)  “Small  business  coneern,”  with  respect  to  firms  seeking  to 
participate  as  DBEs  in  USDOT-assisted  contracts,  means  a small 
business  concern  as  defined  pursuant  to  section  3 of  the  Small 
Business  Act  and  Small  Business  Administration  regulations 
implementing  it  (13  CFR  part  121),  that  also  does  not  exceed  the 
cap  on  average  annual  gross  receipts  specified  in  49  CFR  section 
26.65(b); 

(S)  “Socially  and  economically  disadvantaged  individual” 
means  any  individual  who  is  a citizen  (or  lawfully  admitted  per- 
manent resident)  of  the  United  States  and  who  is — 

1.  Any  individual  who  a recipient  finds  to  be  a socially  and 
economically  disadvantaged  individual  on  a case-by-case  basis; 

2.  Any  individual  in  the  following  groups,  members  of  which 
are  rebuttably  presumed  to  be  socially  and  economically  disadvan- 
taged: 

A.  “Black  Americans,”  which  includes  persons  having  ori- 
gins in  any  of  the  black  racial  groups  of  Africa; 

B.  “Hispanic  Americans,”  which  includes  persons  of 
Mexican,  Puerto  Rican,  Cuban,  Dominican,  Central  or  South 
American,  or  other  Spanish  or  Portuguese  culture  or  origin, 
regardless  of  race; 

C.  “Native  Americans,”  which  includes  persons  who  are 
American  Indians,  Eskimos,  Aleuts,  or  native  Hawaiians; 

D.  “Asian-Pacific  Americans,”  which  includes  persons 
whose  origins  are  from  Japan,  China,  Taiwan,  Korea,  Burma 
(Myanmar),  Vietnam,  Faos,  Cambodia  (Kampuchea),  Thailand, 
Malaysia,  Indonesia,  the  Philippines,  Brunei,  Samoa,  Guam,  the 
U.S.  Trust  Territories  of  the  Pacific  Islands  (Republic  of  Palau), 
the  Commonwealth  of  the  Northern  Marianas  Islands,  Macao, 
Figi,  Tonga,  Kirbati,  Juvalu,  Naura,  Federated  States  of 
Micronesia,  or  Hong  Kong; 

E.  “Subcontinent  Asian  Americans,”  which  includes  per- 
sons whose  origins  are  from  India,  Pakistan,  Bangladesh,  Bhutan, 
the  Maldives  Islands,  Nepal  or  Sri  Fanka; 

F.  Women; 

G.  Any  additional  groups  whose  members  are  designated 
as  socially  and  economically  disadvantaged  by  the  U.S.  Small 
Business  Administration  (SBA),  at  such  time  as  the  SBA  designa- 
tion becomes  effective; 

3.  Provided,  however,  that  no  individual  can  qualify  as  “eco- 
nomically disadvantaged”  or  be  considered  “socially  and  econom- 
ically disadvantaged”  if  his  or  her  personal  net  worth  (computed 
as  directed  under  49  CFR  part  26  and  its  Appendix  E)  exceeds  the 
maximum  amount  specified  in  49  CFR  section  26.67(b)  and  (d), 
as  that  amount  may  be  adjusted  by  USDOT; 

(T)  “Subcontractor”  means  a person  or  firm  which  does  not 
receive  a contract  directly  from  the  commission  or  another 
USDOT  recipient  in  a USDOT-assisted  highway,  transit  or  airport 
program,  but  instead  contracts  with  a contractor  or  subcontractor 
in  that  program,  to  perform  construction  (of  any  type  including 
maintenance  and  repair)  work,  project  design,  design-build,  or 
other  professional  services,  to  help  complete  a USDOT-assisted 
highway,  transit  or  airport  project; 

(U)  “Supplier”  means  a person  or  firm  which  provides  exclu- 
sively materials,  supplies  or  equipment,  but  not  construction, 
design,  or  other  professional  services,  by  contract  with  the  com- 
mission or  another  USDOT  recipient,  or  with  a contractor  or  a 
subcontractor; 

(V)  “TEA-21”  means  the  federal  Transportation  Equity  Act  for 
the  21st  Century,  Public  Faw  105-178,  112  Stat.  107  et  seq. , and 
any  of  its  sections  or  provisions; 

(W)  “USDOT”  refers  the  to  the  U.S.  Department  of 
Transportation,  including  the  secretary  of  transportation,  the  office 
of  the  secretary,  the  FHWA,  the  FTA  and  the  FA  A,  or  any  one  of 
these  administrative  units  of  the  U.S.  Department  of 
Transportation; 

(X)  “USDOT-assisted  contract”  means  any  contract  between  the 
commission  (or  other  USDOT  recipient)  and  a contractor  or  sup- 


plier funded  in  whole  or  in  part  with  USDOT  financial  assistance. 
This  term  also  includes  lower  tier  contracts  between  the  contractor 
and  a subcontractor  or  a supplier,  or  between  a subcontractor  and 
a supplier,  for  any  services  or  supplies  needed  to  perform  the  con- 
tract work  which  is  being  funded  in  whole  or  in  part  with  USDOT 
financial  assistance. 

(3)  Throughout  this  chapter,  the  term  “firm”  shall  be  used  to  refer 
to  any  private  legal  person  or  business  entity  which  may  lawfully 
exist  under  the  laws  of  Missouri  or  its  state  of  creation,  and  which 
may  contract  to  perform  any  services,  or  to  provide  or  sell  any 
materials  or  supplies.  The  term  “firm”  shall  be  deemed  to  include 
(but  not  be  limited  to)  an  individual,  corporation,  partnership,  lim- 
ited partnership,  joint  venture,  limited  liability  company,  or  a pro- 
fessional corporation.  However,  the  term  “firm”  shall  not  include 
any  “not-for-profit”  corporation  or  other  “not-for-profit”  entity, 
and  shall  not  include  any  public  governmental  entity. 
Furthermore,  the  firm  and  any  fictitious  name  used  by  the  firm 
must,  to  the  extent  required  by  Missouri  law,  be  properly  regis- 
tered to  do  business  in  Missouri  with  the  Missouri  Secretary  of 
State  and  the  Missouri  Department  of  Revenue,  before  that  firm 
may  perform  work  or  sell  materials  or  supplies  in  Missouri  as  a 
contractor,  subcontractor,  supplier,  or  any  DBF  firm  recognized  by 
MoDOT. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  will  not  cost  state  agencies  or 
political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.020  Definitions.  This  rule  defined  terms  applicable 
to  the  Disadvantaged  Business  Enterprise  Program. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 
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AUTHORITY:  section  226.020  and  226.150,  RSMo  1994,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  amendment 
filed  Feb.  15,  1996,  effective  Feb.  25,  1996,  expired  Aug.  22, 
1996.  Amended:  Filed  Feb.  15,  1996,  effective  Aug.  30,  1996. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.  O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 
7 CSR  10-8.021  General  Information 

PURPOSE:  This  rule  provides  general  information  regarding 
MoDOT’s  implementation  of  the  DBE  Program  requirements  of 
Title  49  Code  of  Federal  Regulations  part  26  in  USDOT-assisted 
programs  and  contracts. 

PUBLISHER’S  NOTE:  The  publication  of  the  full  text  of  the  mate- 
rial that  the  adopting  agency  has  incorporated  by  reference  in  this 
rule  would  be  unduly  cumbersome  or  expensive.  Therefore,  the  full 
text  of  that  material  will  be  made  available  to  any  interested  per- 
son at  both  the  Office  of  the  Secretary  of  State  and  the  office  of  the 
adopting  agency,  pursuant  to  section  536.031.4,  RSMo.  Such 
material  will  be  provided  at  the  cost  established  by  state  law. 

(1)  United  States  Department  Transportation  (USDOT)-Required 
Disadvantaged  Business  Enterprise  (DBE)  Program.  The  Missouri 
Highways  and  Transportation  Commission,  through  Missouri 
Department  of  Transportation  (MoDOT),  has  been  and  is  the 
recipient  of  federal-aid  highway  funds,  federal  transit  funds,  and 
airport  funds,  as  described  in  49  CER  section  26.3.  Some  of  these 
funds  the  commission,  through  MoDOT,  expends  directly  by 
awarding  a contract  for  design,  construction  or  other  professional 
services,  or  supplies,  to  a contractor  or  supplier.  Some  of  these 
federal  funds  the  commission,  through  MoDOT,  transfers  to  other 
recipients,  for  them  to  expend  through  appropriate  contracts.  In 
accordance  with  49  CER  section  26.3  and  the  provisions  of  vari- 
ous federal  laws  such  as  Transportation  Equity  Act  for  the  21st 
Century  (TEA)-21  which  it  implements  and  enforces,  the  provi- 
sions of  Title  49  CER  part  26  are  applicable  to  the  commission, 
MoDOT,  and  all  other  recipients  of  USDOT  financial  assistance 
through  MoDOT;  as  well  as  to  the  contractors,  subcontractors  and 
suppliers  which  receive  USDOT-assisted  contracts  from  the  com- 
mission and  all  other  recipients  of  USDOT  financial  assistance 
through  MoDOT,  from  the  funding  sources  described  in  49  CER 


section  26.3  (or  their  successor  sources).  The  commission, 
MoDOT,  all  other  recipients  of  such  funds  through  MoDOT,  and 
their  contractors,  subcontractors  and  suppliers  on  USDOT-assisted 
contracts,  are  bound  by  the  provisions  of  Title  49  CER  part  26;  and 
they  are  also  bound  by  the  commission’s  DBE  Program  regulations 
in  this  chapter.  Some  recipients  of  USDOT  funding  through 
MoDOT,  including  those  described  in  49  CER  section  26.21,  may 
be  required  by  such  federal  regulations  to  have  their  own  DBE 
Program.  Those  recipients  of  USDOT  funding  through  MoDOT 
are  required  to  comply  with  the  applicable  provisions  of  this  chap- 
ter, and  to  develop  other  portions  of  their  own  DBE  program  in 
cooperation  with  and  under  the  supervision  of  the  USDOT. 

(2)  MoDOT’s  DBE  Program  Policy  Statement.  MoDOT  has  devel- 
oped and  filed  with  USDOT  its  signed  and  dated  “Policy 
Statement”  pursuant  to  49  CER  section  26.23,  stating  MoDOT’s 
commitment  to  the  DBE  Program,  as  follows: 

The  Missouri  Department  of  Transportation  (MoDOT)  has 
established  a Disadvantaged  Business  Enterprise  (DBE)  pro- 
gram in  accordance  with  regulations  of  the  U.S.  Department  of 
Transportation  (USDOT),  49  CER  Part  26.  MoDOT  has 
received  Eederal  financial  assistance  from  the  Department  of 
Transportation,  and  as  a condition  of  receiving  this  assistance, 
MoDOT  has  signed  an  assurance  that  it  will  comply  with  49 
CER  Part  26. 

It  is  the  policy  and  commitment  of  MoDOT  that  disadvan- 
taged businesses,  as  defined  in  49  CER  Part  26,  shall  have  a 
level  playing  field  to  participate  in  the  performance  of  contracts 
financed  in  whole  or  part  with  federal  funds.  It  is  also  the  pol- 
icy of  MoDOT  to: 

A.  Ensure  nondiscrimination  in  the  award  and  administra- 
tion of  USDOT  assisted  contracts; 

B.  Create  a level  playing  field  on  which  DBE  firms  can 
compete  fairly  for  USDOT  assisted  contracts; 

C.  Ensure  that  the  DBE  Program  is  narrowly  tailored  in 
accordance  with  applicable  law; 

D.  Ensure  that  only  firms  that  fully  meet  49  CER  Part  26 
eligibility  standards  are  permitted  to  participate  as  DBE  firms; 

E.  Assist  in  the  removal  of  barriers  to  the  participation  of 
DBE  firms  in  USDOT  assisted  contracts;  and 

E.  Assist  in  the  development  of  firms  to  enhance  the  abili- 
ty to  compete  successfully  in  the  market  place  outside  the  DBE 
Program. 

The  External  Civil  Rights  Administrator  has  been  desig- 
nated as  the  DBE  Liaison  Officer.  In  that  capacity,  the  adminis- 
trator is  responsible  for  the  implementation  of  all  aspects  of  the 
DBE  program.  Implementation  of  the  DBE  program  is  accord- 
ed the  same  priority  as  compliance  with  all  other  legal  obliga- 
tions incurred  by  the  MoDOT  in  its  financial  assistance  agree- 
ments with  the  USDOT. 

MoDOT  will  advise  each  contractor,  through  contract  spec- 
ifications, that  failure  to  carry  out  these  requirements  shall  con- 
stitute a breach  of  contract  and  may  result  in  termination  of  the 
contract,  or  any  such  remedy  that  MoDOT  deems  appropriate. 
MoDOT  will  require  all  employees  and  agents  to  adhere  to  the 
provisions  of  49  CER  Part  26. 

MoDOT  shall  annually  submit  to  the  Eederal  Highway 
Administration  (EHWA)  overall  goals  for  the  participation  of 
DBE  firms  for  a one  year  period  of  time.  The  goal  shall  be  ana- 
lyzed, and  adjusted  if  necessary,  at  the  end  of  each  federal  fis- 
cal year. 

/s/  Henry  Hungerbeeler,  Director  Dated  September  30,  1999 

(3)  DBE  Program  Applicable  Only  to  USDOT- Assisted  Contract 
Work.  In  accordance  with  49  CER  section  26.3(d)  and  other  provi- 
sions of  federal  law,  the  USDOT  DBE  Program  at  49  CER  part  26, 
and  the  commission’s  DBE  Program  regulations  in  this  chapter. 
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only  apply  to  USDOT-assisted  contracts  awarded  by  USDOT  fund- 
ing recipients.  If  the  eommission  or  a recipient  is  bidding  or 
awarding  a contract  which  involves  no  USDOT  funding,  and  which 
will  be  paid  or  finaneed  entirely  with  state  or  local  funding,  or 
other  federal  funding  not  eovered  by  DBE  Program  requirements, 
then  49  CFR  part  26  and  the  commission’s  DBE  Program  regula- 
tions in  this  chapter  do  not  apply  to  sueh  contract  work.  Although 
the  commission  and  MoDOT  are  implementing  race-  and  gender- 
neutral  measures  and  programs  to  assist  small  businesses  as  they 
are  able  to,  the  commission  and  MoDOT  have  no  DBE  Program 
applicable  to  contraet  work  whieh  is  entirely  state-funded  or  state 
and  local-funded,  and  the  provisions  of  this  chapter  do  not  apply 
to  such  state-funded  or  state  and  loeal-funded  eontract  work.  Any 
commission  “Request  for  Bid”  will  clearly  indicate  whether  an 
included  project  is  a federal  project  or  not,  and  if  so,  it  will  con- 
tain information  on  the  DBE  contract  goal,  if  any.  Any  recipient  of 
USDOT  funding  specified  in  49  CFR  section  26.3  through 
MoDOT  must  provide  the  same  information  in  its  bidding  docu- 
ments. 

(4)  The  Administration  of  the  Commission’s  DBE  Program.  The 
Missouri  Highways  and  Transportation  Commission  has  adopted 
these  DBE  Program  regulations  for  MoDOT,  which  executive 
branch  department  of  state  government  is  subordinate  to  and  con- 
trolled by  the  commission  through  the  commission’s  appointee,  the 
MoDOT  director,  who  is  MoDOT’s  chief  executive  officer.  The 
administration  of  the  DBE  Program  within  MoDOT  has  been 
assigned  to  the  external  civil  rights  administrator,  who  has  been 
designated  as  MoDOT’s  DBE  liaison  officer  in  compliance  with  49 
CFR  section  26.25.  The  external  civil  rights  administrator  super- 
vises the  External  Civil  Rights  Unit,  and  reports  directly  to 
MoDOT’s  inspector  general,  who  is  in  turn,  supervised  by  the 
MoDOT  director.  However,  the  external  civil  rights  administrator 
retains  direct  and  independent  access  to  MoDOT’s  director,  chief 
engineer,  and  all  other  members  of  the  director’s  staff,  concerning 
all  DBE  Program  matters.  As  the  DBE  liaison  officer,  MoDOT’s 
external  civil  rights  administrator  develops,  manages,  and  admin- 
isters the  DBE  Program,  including  defining  processes,  procedures, 
and  operational  policies,  and  is  responsible  for  implementing  all 
aspects  of  MoDOT’s  DBE  Program.  The  external  civil  rights 
administrator  directs  and  controls  the  staff  of  the  External  Civil 
Rights  Unit,  and  receives  assistance  as  necessary  from  the  inspec- 
tor general,  other  MoDOT  staff  and  commission  legal  counsel, 
and  occasionally  from  commission-retained  consultants  and  con- 
tractors, so  that  MoDOT  has  adequate  staff  to  administer  this  DBE 
Program  in  compliance  with  49  CFR  part  26.  The  external  civil 
rights  administrator  works  closely  with  the  commission’s  chief 
counsel’s  office  to  review  DBE  policies  and  contract  provisions 
periodically,  to  ensure  that  they  conform  to  state  and  federal  law; 
and  reviews  program  administration  issues  with  the  commission 
attorneys  assigned  DBE  program  responsibilities. 

(5)  Duties  of  the  External  Civil  Rights  Administrator.  The  external 
civil  rights  administrator  performs  the  following  duties  and 
responsibilities,  either  directly  and  personally,  or  through  the  staff 
of  the  External  Civil  Rights  Unit: 

(A)  Setting  and  approving  DBE  contract  goals  on  federal  aid 
construction  projects,  including  projects  administered  by  local 
public  agencies,  aviation  and  transit  authorities,  or  any  other  recip- 
ient receiving  USDOT  assistance  through  MoDOT; 

(B)  Monitoring  the  DBE  contract  goals  to  verify  contractor 
compliance  at  the  time  of  the  bid,  when  the  contract  is  awarded, 
during  project  construction,  and  at  the  time  of  project  acceptance; 

(C)  With  the  assistance  of  MoDOT  field  staff  plus  other  con- 
tractors and  subcontractors,  monitoring  DBE  performance  to 
determine  that  the  DBE  firm  has  performed  a commercially  useful 
function,  and  has  otherwise  complied  with  the  requirements  of  49 
CFR  part  26  in  that  contract  work; 


(D)  Overseeing  all  support  services  provided  to  certified  DBEs 
by  MoDOT; 

(E)  Gathering  and  reporting  statistical  data  and  other  informa- 
tion as  required  by  USDOT; 

(F)  Reviewing  third  party  contracts  and  purchase  requisitions  for 
DBE  Program  compliance; 

(G)  Working  with  MoDOT  management,  business  units  and 
staff  to  set  the  annual  DBE  Program  goal,  as  well  as  individual 
project  or  contract  goals; 

(H)  Ensuring  that  bid  notices  and  bidding  documents  are  made 
available  to  DBE  firms  in  a timely  manner; 

(I)  Identifying  USDOT-assisted  contracts  and  procurement,  to 
include  DBE  contract  goals  (factoring  in  both  race-  and  gender- 
neutral  contracting  methods  as  well  as  contract  goals  preferential 
to  DBE  firms)  in  bid  solicitations,  and  monitoring  the  results  of 
those  bids; 

(J)  Analyzing  MoDOT’s  progress  toward  annual  DBE  Program 
goal  attainment,  and  identifying  various  race-  and  gender-neutral 
or  other  ways  to  achieve  the  annual  DBE  Program  goal; 

(K)  Participating  in  pre-bid  meetings; 

(L)  Advising  the  commission  and  MoDOT’s  director  on  DBE 
Program  matters  and  the  achievement  of  MoDOT  and  USDOT 
program  requirements; 

(M)  Providing  DBE  firms  with  information  and  assistance  in 
preparing  bids,  and  obtaining  bonding  and  insurance; 

(N)  Planning  and  participating  in  DBE  training  seminars; 

(O)  Providing  outreach  to  DBEs  and  community  organizations 
to  advise  of  training,  contracting  and  other  business  opportunities 
available; 

(P)  Maintaining  the  MoDOT  DBE  Directory,  its  addenda  and 
updates; 

(Q)  Performing  any  other  functions  and  duties  necessary  or 
appropriate  to  administer  and  enforce  the  provisions  of  49  CFR 
part  26  and  this  chapter  in  Missouri. 

(6)  Contacting  MoDOT’s  DBE  Liaison  Officer.  MoDOT’s  exter- 
nal civil  rights  administrator  is  MoDOT’s  DBE  liaison  officer. 
MoDOT’s  DBE  liaison  officer  may  be  contacted  in  writing  or  by 
telephone  as  follows: 

External  Civil  Rights  Administrator 
Missouri  Department  of  Transportation 
105  West  Capitol  Avenue,  PO.  Box  270 
Jefferson  City,  MO  65102-0270 

Fax  Number:  (573)  526-5640 

Telephone  Number:  1-888-ASK  MODOT  (1-888-275-6636) 
E-Mail : taeges@mail . modot.  state,  mo  .us 

(7)  DBE  Directory.  MoDOT  publishes  a directory  annually,  with 
monthly  updates,  identifying  certified  DBE  firms  willing  to  per- 
form as  subcontractors  on  MoDOT’s  USDOT-assisted  projects. 
Copies  of  the  directory  are  mailed  annually  to  all  contractors  autho- 
rized to  do  business  with  MoDOT,  DBE  firms,  DBE  organizations, 
contractor  organizations,  local  public  agencies,  MoDOT  district 
offices,  and  any  other  entity  requesting  copies.  Monthly  addenda 
(showing  DBE  firm  additions  and  deletions,  and  other  certification 
changes)  are  mailed  to  all  firms  and  entities  receiving  notices  of  bid 
openings,  and  to  plan  holders,  DBE  firms,  DBE  organizations,  con- 
tractor organizations,  local  public  agencies,  MoDOT  district 
offices,  and  any  other  entity  requesting  copies.  The  firms  con- 
tained in  the  DBE  Directory  and  its  addenda  are  certified  as  meet- 
ing the  certification  eligibility  requirements  of  49  CFR  part  26  and 
this  chapter,  unless  the  addenda  specifically  lists  the  firm  as  not 
certified  any  longer.  The  directory  contains  each  DBE  firm  name, 
address,  phone,  fax,  socially  and  economically  disadvantaged 
owner’s  name,  the  work  categories  in  which  the  firm  may  perform 
DBE  certified  contract  work,  and  the  geographic  work  area  in 
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Missouri  preferred  by  the  DBE  firm.  MoDOT  has  made  the  DBE 
Directory  available  electronically  to  all  MoDOT  district  offices, 
and  to  the  public  on  the  Internet.  Paper  copies  of  the  DBE 
Directory  are  available  by  contacting  MoDOT’s  DBE  liaison  offi- 
cer or  staff  members  in  writing  or  by  telephone  as  follows: 

External  Civil  Rights  Administrator 
Missouri  Department  of  Transportation 
105  West  Capitol  Avenue,  P.O.  Box  270 
Jefferson  City,  MO  65102-0270 

Pax  Number:  (573)  526-5640 

Telephone  Number:  1-888-ASK  MODOT  (1-888-275-6636) 
E-Mail : temmek@mail . modot . state. mo . us 

(8)  MoDOT’s  Non-Discrimination  Policy.  MoDOT  will  not 
exclude  any  person  from  participating  in,  deny  any  person  the  ben- 
efits of,  or  otherwise  discriminate  against  any  person  in  connec- 
tion with  the  award  and  performance  of  any  contract  covered  by  49 
CPR  part  26  on  the  basis  of  race,  color,  sex,  or  national  origin. 
Purther,  MoDOT  will  not,  directly  or  through  contractual  or  other 
arrangements,  use  criteria  or  methods  that  have  the  effect  of 
defeating  or  substantially  impairing  accomplishment  of  the  objec- 
tives of  the  USDOT  or  MoDOT  DBE  Program  with  respect  to 
individuals  of  a particular  race,  color,  sex,  or  national  origin,  in 
MoDOT’s  administration  of  the  DBE  Program.  The  commission 
and  MoDOT  are  bound  by,  and  agree  to  comply  with,  all  require- 
ments of  USDOT’s  49  CPR  part  26,  the  provisions  of  which  are 
incorporated  by  reference  into  this  rule. 

(9)  DBE  Program  Duration  and  Updates.  MoDOT  will  continue 
to  carry  out  the  DBE  Program  until  all  funds  from  the  USDOT 
financial  assistance  have  been  expended,  or  Congress  has  termi- 
nated the  DBE  Program.  MoDOT  will  provide  USDOT  with 
updates  and  revised  program  submissions  representing  any  signif- 
icant changes  in  the  MoDOT  DBE  Program. 

(10)  No  Quotas  or  Set-Asides.  MoDOT  does  not  use  quotas  or  set- 
asides  in  any  way  in  the  administration  of  the  DBE  Program. 

(11)  Measures  Taken  in  Anticipation  of  a Unified  Certification 
Process. 

(A)  In  anticipation  of  the  Unified  Certification  Process  (UCP) 
and  its  inherent  cooperative  program  administration,  as  required 
by  USDOT  at  49  CFR  section  26.81,  MoDOT  has  submitted  to 
USDOT  one  DBE  Program  which  incorporates  all  modes  and 
agencies  within  the  USDOT,  including  the  Federal  Transit 
Administration  (ETA)  and  Federal  Aviation  Administration  (FAA) 
programs.  The  MoDOT  External  Civil  Rights  Unit  and  its 
Administrator  will  work  closely  with  the  ETA  and  FAA  program 
administrators  to  develop  uniform  certification  and  reporting 
processes. 

(B)  The  External  Civil  Rights  Unit  is  responsible  for  the  admin- 
istration of  the  DBE  program  for  all  USDOT  agency  requirements. 
This  DBE  Program  administration  includes  goal  setting  for  con- 
currence, participation,  verification,  and  DBE  certification. 

(C)  Any  recipients  of  USDOT  funding  through  the  commission 
and  MoDOT  will  be  required  to  comply  with  MoDOT’s  DBE 
Program,  unless  they  have  a USDOT-approved  program  of  their 
own.  The  requisite  MoDOT  DBE  Program  compliance  includes, 
but  is  not  limited  to,  observing  all  provisions  of  this  chapter  and 
MoDOT’s  approved  DBE  Program  which  govern  MoDOT’s  recip- 
ients of  USDOT  funding;  and  inserting  the  necessary  provisions  in 
their  contracts  to  assure  that  their  contractors,  subcontractors  and 
suppliers  comply  with  the  applicable  provisions  of  this  chapter  and 
MoDOT’s  approved  DBE  Program.  Once  a statewide  UCP  is 
defined,  all  recipients  will  be  required  to  accept  only  those  firms 
certified  under  the  UCP  agreement.  All  Block  Grant  recipients 


will  continue  to  be  required  to  comply  with  leasing  goals  estab- 
lished by  the  sponsoring  agency. 

(12)  Financial  Institutions  Owned  and  Controlled  by  Socially  and 
Economically  Disadvantaged  Persons.  MoDOT  will  identify  and 
determine  the  full  extent  of  services  offered  by  financial  institu- 
tions owned  and  controlled  by  socially  and  economically  disad- 
vantaged persons  in  Missouri.  MoDOT  will  make  reasonable 
efforts  to  use  the  services  of  these  institutions,  within  the  scope 
permitted  by  state  law.  MoDOT  will  encourage  prime  contractors 
and  other  firms  to  use  the  services  of  those  financial  institutions 
which  are  owned  and  controlled  by  socially  and  economically  dis- 
advantaged persons. 

(13)  Required  Contract  Clauses  in  USDOT- Assisted  Contracts  and 
Subcontracts. 

(A)  Pursuant  to  49  CFR  section  26.13(a),  each  financial  assis- 
tance agreement  the  commission  or  MoDOT  signs  with  a USDOT 
operating  administration,  or  with  another  primary  recipient  of 
USDOT  funding  subject  to  49  CFR  part  26,  shall  contain  the  fol- 
lowing assurance,  in  which  “DOT”  and  “the  Department”  refer  to 
USDOT:  “The  recipient  shall  not  discriminate  on  the  basis  of  race, 
color,  national  origin,  or  sex  in  the  award  or  performance  of  any 
DOT-assisted  contract,  or  in  the  administration  of  its  DBE 
Program  or  the  requirements  of  49  CFR  part  26.  The  recipient 
shall  take  all  necessary  and  reasonable  steps  under  49  CFR  Part  26 
to  ensure  nondiscrimination  in  the  award  and  administration  of 
DOT-assisted  contracts.  The  recipient’s  DBE  Program,  as  required 
by  49  CFR  part  26  and  as  approved  by  DOT,  is  incorporated  by 
reference  in  this  agreement.  Implementation  of  this  program  is  a 
legal  obligation  and  failure  to  carry  out  its  terms  shall  be  treated 
as  a violation  of  this  agreement.  Upon  notification  to  the  recipient 
of  its  failure  to  carry  out  its  approved  program,  the  Department 
may  impose  sanctions  as  provided  for  under  part  26  and  may,  in 
appropriate  cases,  refer  the  matter  for  enforcement  under  18 
U.S.C.  1001  and/or  the  Program  Fraud  Civil  Remedies  Aet  of 
1986  (31  U.S.C.  3801  et  seq.).” 

(B)  As  mandated  by  49  CFR  section  26.13(b),  MoDOT  will 
require  the  following  assurance  to  be  ineluded  in  every  USDOT- 
assisted  contraet  which  MoDOT  or  the  eommission  signs  with  a 
contraetor,  and  eaeh  subeontraet  that  prime  contractor  signs  with 
a subcontractor;  where  “DOT”  refers  to  USDOT  and  “the  recipi- 
ent” means  MoDOT  and  the  Commission:  “The  contractor,  sub 
recipient  or  subcontractor  shall  not  discriminate  on  the  basis  of 
race,  color,  national  origin,  or  sex  in  the  performance  of  this  con- 
tract. The  contractor  shall  carry  out  all  applicable  requirements  of 
49  CFR  part  26  in  the  award  and  administration  of  DOT-assisted 
contracts.  Failure  by  the  contractor  to  carry  out  these  requirements 
is  a material  breach  of  this  contract,  which  may  result  in  the  ter- 
mination of  this  contract  or  such  other  remedy  as  the  recipient 
deems  appropriate.” 

(14)  Overconcentration  of  DBE  Firms.  USDOT  rule  49  CFR  sec- 
tion 26.33(a)  provides  that  if  MoDOT  determines  that  DBE  firms 
are  so  overconcentrated  in  a certain  type  of  work  as  to  unduly  bur- 
den the  opportunity  of  non-DBE  firms  to  participate  in  this  type  of 
work,  MoDOT  must  devise  appropriate  measures  to  address  that 
overconcentration.  MoDOT  has  not  identified  any  types  of  work 
in  which  DBE  firms  are  so  overconcentrated.  MoDOT  will  con- 
tinue to  monitor  DBE  firm  participation  and  usage,  and  will  take 
appropriate  action  to  address  any  identified  DBE  firm  overeoncen- 
tration  in  a certain  type  of  work. 

(15)  Mentor-Protege  Program.  USDOT  rule  49  CFR  section  26.35 
discusses  mentor-protege  programs  in  the  eontext  of  the  DBE 
Program.  MoDOT  will  not  be  participating  in  a mentor-protege 
program  at  this  time. 


Page  1568 


Proposed  Rules 


June  15,  2000 
Vol.  25,  No.  12 


(16)  Program  Violations,  or  False  or  Fraudulent  Claims  or 
Conduct.  MoDOT  will  notify  USDOT  of  any  program  violations, 
or  suspected  false,  fraudulent  or  dishonest  conduct,  in  connection 
with  the  DBF  Program,  in  order  for  USDOT  (and/or  the  U.S. 
Department  of  Justice)  to  take  any  of  the  compliance  procedures, 
enforcement  actions  or  sanctions  provided  in  49  CFR  part  26,  sub- 
part F.  These  procedures,  actions  or  sanctions  include,  but  are  not 
limited  to:  suspension  or  termination  of  federal  funding;  refusal  to 
approve  projects,  grants  or  contracts  until  deficiencies  are  reme- 
died; U.S.  government-wide  suspension  or  debarment  proceedings 
under  49  CFR  part  29;  available  program  fraud  and  Civil 
Remedies  provided  for  in  49  CFR  part  31;  or  criminal  prosecution 
under  18  U.S.C.  section  1001  or  other  applicable  provisions  of 
law.  MoDOT  will  also  consider  initiating  compliance  procedures, 
enforcement  actions  or  sanctions  available  under  Missouri  civil, 
criminal,  contract  law,  or  in  equity.  The  commission  and  MoDOT 
will  consider  whether  the  conduct  at  issue  affects  the  determina- 
tion of  that  entity’s  responsibility  as  a contractor,  and  thus,  the 
entity’s  eligibility  to  receive  future  commission  contracts. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST;  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $10, 000  in  the  aggregate. 
A fiscal  note  containing  a detailed  estimate  has  been  filed  with  the 
secretary  of  state. 

PRIVATE  COST;  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS;  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 

I.  7 CSR  10-8.021 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.021,  General  Information 

II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$10,000.00 

in.  WORKSHEET 

MoDOT’s  expenditures: 

Preparation  of  DBE  Directory  (including  monthly  updates) 


Printing  , binding,  and  postage  $ 10,000.00 

(2,000  at  $5  each) 


TOTAL  $ 10,000.00 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  will  submit  a DBE  Directory  to  all  contractors.  This  is  a new  process  and  it  is  impossible  to 
determine  the  actual  number  of  directories  to  be  distributed. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of 
contractors  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 

(c)  These  DBE  Directory  costs  include  the  costs  of  printing  and  circulating  updates  to  the  directory. 
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Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.030  Procedures  for  Certifying  Disadvantaged 
Business  Enterprises.  This  rule  set  forth  the  procedures  for  cer- 
tifying disadvantaged  business  enterprises. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Rescinded:  Eiled  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.031  Who  Is  Governed  and  Bound  by  the  USDOT 
and  MoDOT  DBE  Program  Regulations 

PURPOSE:  This  regulation  describes  which  individuals,  entities 
and  firms  are  governed  and  bound  by  the  DBE  Program  regula- 
tions in  this  chapter,  the  USDOT  DBE  Program  regulations  at  49 
CFR  part  26,  and  the  USDOT-approved  MoDOT  DBE  Program 
submissions. 

PUBLISHER’S  NOTE:  The  publication  of  the  full  text  of  the  mate- 
rial that  the  adopting  agency  has  incorporated  by  reference  in  this 
rule  would  be  unduly  cumbersome  or  expensive.  Therefore,  the  full 
text  of  that  material  will  be  made  available  to  any  interested  per- 
son at  both  the  Office  of  the  Secretary  of  State  and  the  office  of  the 


adopting  agency,  pursuant  to  section  536.031.4,  RSMo.  Such 
material  will  be  provided  at  the  cost  established  by  state  law. 

(1)  United  States  Department  of  Transportation  (USDOT) 
Disadvantaged  Business  Enterprise  (DBE)  Regulations 
Incorporated  Into  These  Rules.  The  USDOT  DBE  Program  rules 
at  49  CER  part  26  are  adopted  by  the  commission,  and  incorpo- 
rated by  referenee  into  these  MoDOT  DBE  Program  rules.  To  the 
extent  that  any  individual,  entity  or  firm  is  governed  by  the  DBE 
Program  regulations  in  this  chapter,  that  individual,  entity  or  firm 
is  also  governed  and  bound  by  the  corresponding  USDOT  DBE 
Program  regulations  at  49  CFR  part  26. 

(2)  MoDOT  DBE  Program  Submissions  to  USDOT.  As  required 
by  49  CFR  section  26.21,  MoDOT  must  have  a DBE  Program 
which  USDOT  has  approved,  and  MoDOT  and  the  commission 
must  comply  with  it.  Whenever  MoDOT  and  the  commission  sub- 
mit proposed  significant  changes  in  the  MoDOT  DBE  Program  to 
USDOT  for  approval,  the  commission  will  publish  the  contem- 
plated significant  changes  in  the  Missouri  Register  as  proposed 
rulemaking,  or  proposed  amendments.  If  and  when  USDOT 
approves  the  proposed  changes  in  MoDOT’s  DBE  Program,  the 
commission  will  immediately  adopt  an  order  or  emergency  order 
of  rulemaking  accordingly,  so  that  the  published  rules  in  this  chap- 
ter of  the  Code  of  State  Regulations  are  consistent  with  the 
MoDOT  DBE  Program  as  it  is  then  approved  by  USDOT. 

(3)  The  following  individuals,  entities  and  firms  are  governed  and 
bound  by  the  DBE  Program  regulations  in  this  chapter,  and  the 
related  and  pertinent  USDOT  DBE  Program  regulations  at  49  CFR 
part  26: 

(A)  Any  individual  or  firm  with  an  ownership  interest  in  a firm 
which  is  DBE  certified,  or  which  desires  to  be  DBE  certified,  as 
well  as  that  firm  and  its  officers,  management,  employees,  agents 
and  representatives.  They  are  bound  when  they  or  the  firm  apply 
for  DBE  certification,  while  they  are  certified,  and  when  they  par- 
ticipate in  any  USDOT-assisted  program  or  contract  work  which  is 
subject  to  49  CFR  part  26;  and  for  at  least  three  years  thereafter; 

(B)  Any  individual,  entity  or  firm  which  is  a recipient  through 
the  commission  and  MoDOT  of  USDOT  funding  subject  to  49 
CFR  part  26,  including  their  owners,  officers  or  officials,  employ- 
ees, agents  and  representatives.  They  are  bound  when  the  individ- 
ual, entity  or  firm  applies  for  status  as  a recipient  of  USDOT  fund- 
ing subject  to  49  CFR  part  26;  while  that  funding  exists  and  is 
available  for  expenditure;  and  for  at  least  three  years  thereafter; 

(C)  Any  individual,  entity  or  firm  which  is  a contractor,  sub- 
contractor or  supplier  on  a USDOT-assisted  contract  issued  by 
MoDOT  or  any  other  recipient  funded  through  MoDOT,  if  that 
USDOT  funding  is  subject  to  49  CFR  part  26;  including  their  own- 
ers, officers  or  officials,  management,  employees,  agents  and  rep- 
resentatives. They  are  bound  when  as  a contractor,  subcontractor 
or  supplier,  they  submit  a bid  for  the  USDOT-assisted  contract,  or 
when  they  submit  a bid  or  quote  which  is  considered  for  or  used 
in  a bid  for  that  USDOT-assisted  contract;  they  remain  bound 
while  they  perform  as  a contractor,  subcontractor  or  supplier  on 
such  USDOT-assisted  contract  work;  and  for  at  least  three  years 
after  that  work  is  completed  and  accepted,  and  final  payment 
thereon  has  been  made; 

(D)  Each  member  of  the  commission,  the  MoDOT  director  and 
chief  engineer,  the  MoDOT  external  civil  rights  administrator,  and 
all  other  MoDOT  or  commission  officers,  officials,  employees, 
agents  and  representatives.  They  are  bound  while  they  hold  that 
position,  and  indefinitely  thereafter  for  those  DBE  program  duties 
and  responsibilities  of  a continuing  nature  after  they  have  left  those 
positions  or  employment  with  the  commission  or  MoDOT;  and 

(E)  The  USDOT  and  its  operating  administrations  Federal 
Highway  Administration(FHWA),  Federal  Aviation  Administration 
(FAA)  and  Federal  Transit  Administration  (ETA),  plus  its  agency 
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administrators,  officers,  officials,  employees,  agents  and  represen- 
tatives are  bound  in  aecordance  with  49  CFR  section  26.21(b)(1), 
but  only  to  the  extent  that  the  USDOT  or  one  of  its  operating 
administrations  has  approved  or  will  approve  the  MoDOT  DBE 
Program  submissions  and  updates  whieh  correspond  to  the  provi- 
sions of  these  regulations. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 

Original  rule  filed  May  10,  2000. 

PUBLIC  COST;  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $25, 000  in  the  aggregate. 

A fiscal  note  containing  a detailed  estimate  has  been  filed  with  the 
secretary  of  state. 

PRIVATE  COST;  This  proposed  rule  is  estimated  to  cost  contrac- 
tors $15,000  in  the  aggregate.  A fiscal  note  containing  a detailed 
estimate  has  been  filed  with  the  secretary  of  state. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.  O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 
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Proposed  Rules 
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Vol.  25,  No.  12 


FISCAL  NOTE 
PUBLIC  ENTITY  COST 


I.  7 CSR  10-8.031 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.03 1,  Who  is  Governed  and  Bound  by  the  USDOT  and  MoDOT  DBE 


Program  Regulations 

II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$25,000.00 

III.  WORKSHEET 

MoDOT’s  expenditures: 

Preparation  of  bidder’s  list 
Professional  staff  - salary  of  $48,972/yr. 

10%  of  work  time  ($48,972  x 10%)  S 4,897.20 

Clerical  staff  - salary  of  S 16,000/yr. 

33%  ofwork  time  ($16,000x33%)  $ 5,280.00 

Software,  printing  , binding,  and  postage  $ 14,823.80 


TOTAL  $ 25,000.00 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  will  submit  the  bidder’s  list  to  ail  contractors  and  subcontractors.  This  is  a new  process  and  it 
is  impossible  to  determine  the  actual  number  of  lists  to  be  distributed. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of  program 
participants  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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FISCAL  NOTE 
PRIVATE  ENTITY  COST 


I.  7 CSR  10-8.031 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.03 1,  Who  is  Governed  and  Boimd  by  the  USDOT  and  MoDOT  DBE 


Program  Regulations 

II.  SUMMARY  OF  FISCAL  IMPACT 


Estimate  of  number  of  entities  by 
class  which  would  likely  be  affected 
by  adoption  of  rule: 

Classification  by  types  of  the 
business  entities  which  would  likely 
be  affected: 

Estimate  in  the  aggregate  as  to  the 
cost  of  compliance  with  the  rule  by 
the  affected  entities: 

300 

Contractors 

$ 15,000.00 

III.  WORKSHEET 

It  is  estimated  that  contractors  will  expend  approximately 

$15,000/yr.  to  be  listed  on  the  bidder’s  list  $ 15,000.00 


TOTAL  $ 15,000.00 


rV.  ASSUMPTIONS 

The  fiscal  impact  on  the  contractors  is  based  upon  the  following  assumptions  and  methodology: 

(a)  Contractors  will  work  to  be  included  in  the  bidder’s  lists. 

(b)  These  private  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of  program 
participants  will  vary  fi'om  year  to  year  emd  are  almost  impossible  to  predict  accurately. 
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Proposed  Rules 


June  15,  2000 
Vol.  25,  No.  12 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.040  Procedures  for  Certification  Renewal  of 
Disadvantaged  Business  Enterprises.  This  rule  set  forth  the  pro- 
cedures for  certification  renewal  of  disadvantaged  business  enter- 
prises. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Rescinded:  Eiled  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 

Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.041  Effective  Date  of  the  DBE  Program  Under  49 
CER  Part  26 

PURPOSE:  This  rule  describes,  under  federal  and  state  law,  when 
the  different  components  of  the  USDOT  and  MoDOT  DBE 
Program  became  effective  in  Missouri. 

(1)  Effective  Date  of  49  CFR  Part  26.  United  States  Department 
of  Transportation’s  (USDOT’s)  new  Disadvantaged  Business 
Enterprise  (DBE)  regulations  at  49  CFR  part  26  became  effective 
and  replaced  USDOT’s  former  DBE  regulations  (previously  locat- 
ed at  49  CFR  part  23)  on  March  4,  1999.  See  49  CFR  section 
26.9(a),  and  see  USDOT’s  final  rulemaking  with  comments  at  64 
Federal  Register  5096-5148,  at  page  5096.  USDOT  has  deter- 
mined and  advised  all  recipients  such  as  Missouri  Department  of 


Transportation  (MoDOT)  that  since  part  26  is  now  in  effect,  recip- 
ients are  responsible  for  implementing  it,  and  they  may  no  longer 
implement  the  former  part  23.  Therefore,  under  federal  law,  49 
CFR  part  26  became  effective  and  began  governing  the  DBE 
Program  on  March  4,  1999;  and  MoDOT  has  been  obligated  to 
observe  and  enforce  its  provisions  from  and  after  that  date  as  a 
matter  of  federal  law. 

(2)  USDOT  Binding  Written  Interpretations  and  Guidance.  Since 
the  publication  of  49  CFR  part  26,  USDOT  has  been  periodically 
issuing  valid  and  binding  written  interpretations  and  guidance  con- 
cerning 49  CFR  part  26.  As  MoDOT’s  External  Civil  Rights  Unit 
has  received  or  continues  to  receive  these,  MoDOT  has  been 
observing  and  enforcing  their  DBE  program  guidance,  and 
MoDOT  will  continue  to  do  so,  as  a matter  of  federal  law.  These 
valid  and  binding  written  guidance  are  available  from  USDOT  and 
its  Office  of  Small  and  Disadvantaged  Business  Utilization 
on  the  Internet  at  their  website  for  the  DBE  Program: 
http://osdbuweb.dot.gov/Drograms/dbe/dbe.html: 
or  on  the  main  USDOT  website  twww.dot.govl  in  the  Office  of 
Small  and  Disadvantaged  Business  portion  of  the  site.  Also,  you 
may  write  or  phone  the  Office  of  Civil  Rights  for  Eederal  Highway 
Administration  (FHWA),  Federal  Transit  Administration  (FTA)  or 
Federal  Aviation  Administration  (FA A);  or  contact  the  FHWA, 
FTA,  or  FAA  field  offices  serving  Missouri. 

(3)  Effective  Date  of  the  Commission’s  Revised  DBE  Regulations. 
The  commission  and  MoDOT  understand  that  these  revised  state 
DBE  Program  regulations  will  take  effect  on  a date  later  than 
March  4,  1999  under  state  law.  Therefore,  these  regulations  will 
not  be  relied  upon  for  actions  taking  place  prior  to  their  legally- 
effective  date;  but  the  USDOT  regulations  at  49  CFR  part  26  will 
apply  to  govern  MoDOT’s  DBE  Program  from  and  after  March  4, 
1999,  as  required  by  federal  law  and  section  226.150,  RSMo. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  Section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  will  not  cost  state  agencies  or 
political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 

Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.050  Challenge  Procedures  for  Disadvantaged 
Business  Enterprises.  This  rule  set  forth  the  challenge  procedures 
for  disadvantaged  business  enterprises. 
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PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Rescinded:  Eiled  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.  O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.051  Procedures  and  Policies  for  Initially  Certifying 
and  Recertifying  Disadvantaged  Business  Enterprise  Firms 

PURPOSE:  This  rule  describes  the  procedures  and  policies  which 
MoDOT  will  use  to  certify  firms  as  DBEs  under  federal  law. 

(1)  The  Certifieation  Application  and  Review  Process. 

(A)  All  applicants  for  Disadvantaged  Business  Enterprise  (DBE) 
certification  by  or  through  MoDOT  shall  be  furnished  an  applica- 
tion form  in  one  or  more  parts,  written  instructions  for  completing 
the  application,  a copy  of  the  rules  in  this  chapter,  and  a copy  of 
the  eligibility  requirements  of  Title  49  CER  part  26.  Through  this 
application  process,  each  firm  seeking  DBE  certification  has  the 
burden  of  demonstrating  to  Missouri  Department  of  Transportation 
(MoDOT)  by  a preponderance  of  the  evidence,  that  it  meets  the 
requirements  of  49  CER  part  26,  subpart  D,  concerning  group 
membership  or  individual  social  and  economic  disadvantage,  busi- 
ness size,  ownership  and  control.  As  a part  of  this  application 
process,  each  applicant  must: 

1 .  Provide  information  showing  that  the  individuals  who  own 
and  control  the  applicant  firm  are  members  of  one  or  more  groups 
identified  in  49  CER  section  26.67(a)  that  are  rebuttably  presumed 
to  be  socially  and  economically  disadvantaged.  Each  applicant 
firm,  through  one  or  more  of  the  individuals  owning  and  control- 
ling that  firm,  must  submit  one  or  more  signed,  notarized  “state- 
ment of  disadvantage”  certification(s)  on  a form  provided  by 
MoDOT,  certifying  under  oath  that  each  owner  listed  in  the  appli- 
cation as  presumptively  disadvantaged  is,  in  fact,  socially  and  eco- 


nomically disadvantaged.  If  MoDOT  has  no  reason  to  question 
these  sworn  certifications,  then  MoDOT  will  rebuttably  presume 
that  each  such  owner  is  actually  socially  and  economically  disad- 
vantaged. If  MoDOT  has  any  reason  to  question  whether  one  or 
more  of  the  designated  individuals  is  actually  a member  of  a 
United  States  Department  of  Transportation  (USDOT)  rebuttably- 
presumed  socially  and  economically  disadvantaged  group, 
MoDOT  shall  require  each  such  individual  to  demonstrate,  by  a 
preponderance  of  the  evidence,  that  he  is  a member  of,  and  has 
held  himself  out  over  a long  period  of  time  as  a member  of,  a 
group  whose  members  are  classified  by  USDOT  in  49  CER  sec- 
tions 26.5  and  26.67(a)  as  being  rebuttably  presumed  to  be 
“socially  and  economically  disadvantaged  individuals”; 

2.  Alternatively,  if  an  applicant  firm  is  owned  and  controlled 
by  one  or  more  individuals  who  are  not  or  do  not  claim  to  be  a 
member  of  a group  identified  in  49  CER  section  26.67(a)  as 
socially  and  economically  disadvantaged,  then  as  part  of  the  appli- 
cation, each  such  individual  must  submit  an  alternative  signed  and 
notarized  “statement  of  disadvantage”  bearing  the  same  certifica- 
tion under  oath  as  the  “statement  of  disadvantage”  form  described 
in  paragraph  1.  above;  which  alternative  form  shows  and  demon- 
strates with  supporting  documentation  and  details  of  a convincing 
nature  that  such  individual  is  in  fact  both  socially  and  economi- 
cally disadvantaged  under  the  criteria  specified  in  49  CER  part  26; 

3.  Each  individual  owner  of  an  applicant  firm  whose  owner- 
ship and  control  are  being  relied  upon  for  DBE  certification  must 
submit  a signed,  notarized  statement  of  personal  net  worth  (PNW), 
referencing  and  accompanied  by  appropriate  supporting  documen- 
tation. If  an  individual’s  PNW  statement  shows  that  the  individ- 
ual’s personal  net  worth  exceeds  $750,000,  then  any  presumption 
of  economic  disadvantage  of  that  individual  is  rebutted,  and  that 
individual  cannot  be  deemed  to  be  “economically  disadvantaged” 
for  DBE  firm  certification  purposes. 

A.  If  any  financial  statement  or  other  information  from  an 
accountant  or  certified  public  accountant  (CPA)  is  used  in  prepar- 
ing or  supporting  the  PNW  statement,  the  supporting  documenta- 
tion must  include  the  accountant’s  financial  statement  or  analysis, 
together  with  all  disclosures  and  footnotes  appearing  in  that  docu- 
ment, or  an  explanation  of  why  that  documentation  would  be  undu- 
ly lengthy,  burdensome  or  intrusive. 

B.  If  any  documentation  prepared  within  the  last  two  years 
valuing  any  of  the  individual  owner’s  corporate  or  other  business 
or  personal  property  in  excess  of  $25,000  (except  as  limited  in  sub- 
paragraph  (1)(A)3.C.  below)  exists,  that  documentation  should  be 
included,  or  else  an  explanation  of  why  that  documentation  would 
be  unduly  lengthy,  burdensome  or  intrusive. 

C.  An  individual’s  PNW  statement  must  report  an  individ- 
ual’s ownership  interest  in  the  applicant  firm  and  the  individual’s 
equity  in  his  or  her  primary  residence  (except  any  portion  of  such 
equity  that  is  attributable  to  excessive  withdrawals  from  the  appli- 
cant firm);  however,  those  factors  will  be  excluded  from  the  final 
computation  of  personal  net  worth.  A contingent  liability  does  not 
reduce  an  individual’s  net  worth.  The  personal  net  worth  of  an 
individual  claiming  to  be  an  Alaska  native  will  include  assets  and 
income  from  sources  other  than  an  Alaska  Native  Corporation 
(ANC)  and  exclude  any  of  the  following  which  the  individual 
receives  from  any  ANC:  cash  (including  cash  dividends  on  stock 
received  from  an  ANC)  to  the  extent  that  it  does  not,  in  the  aggre- 
gate, exceed  $2,000  per  individual  per  annum;  stock  (including 
stock  issued  or  distributed  by  an  ANC  as  a dividend  or  distribu- 
tion on  stock);  a partnership  interest;  land  or  an  interest  in  land 
(including  land  or  an  interest  in  land  received  from  an  ANC  as  a 
dividend  or  distribution  on  stock);  and  an  interest  in  a settlement 
trust. 

D.  To  calculate  an  individual’s  PNW  statement,  count  the 
present  value  of  assets  attributable  to  the  individual.  Eor  marital 
property  held  as  community  property  or  jointly  (such  as  tenants  by 
the  entirety),  normally  50%  of  the  value  of  the  asset  is  attributable 
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to  each  person.  However,  a legal  instrument  valid  under  state  law 
may  alter  this  method  of  asset  attribution  between  married  owners. 
For  PNW  calculations,  the  present  value  of  assets,  including  retire- 
ment savings  or  investment  devices  (such  as  a pension  plan,  IRA, 
401(k)  plan)  do  eount  toward  calculations  of  an  individual’s  per- 
sonal net  worth.  These  assets,  even  though  generally  not  readily 
available  as  sourees  of  financing  for  business  operations,  are  still 
part  of  an  individual’s  overall  wealth.  However,  only  the  present 
value  of  a retirement  savings  or  investment  device  should  be  count- 
ed in  the  PNW  eomputation;  not  what  the  individual’s  return  from 
it  may  be  at  some  point  in  the  future.  Also  in  making  a PNW  cal- 
culation, it  is  proper  to  deduet  or  subtract  any  interest  or  tax  loss- 
es the  individual  would  ineur  if  he  or  she  liquidated  that  asset  (con- 
verted it  into  cash)  today; 

4.  The  applicant  firm  must  certify  and  show  that  it  is  a “small 
business,’’  within  the  current  U.S.  Small  Business  Administration 
business  size  standards  found  in  13  CFR  part  121,  for  the  type  or 
types  of  work  the  firm  seeks  to  perform  in  USDOT-assisted  con- 
tracts; 

5.  The  applieant  firm  must  eertify  and  show  that  it  (and  its 
affiliates)  has  had  average  annual  gross  reeeipts  (as  that  term  is 
defined  in  current  U.S.  Small  Business  Administration  regula- 
tions) over  the  firm’s  previous  three  fiscal  years  of  $16.6  million 
or  less  per  year; 

6.  The  applicant  firm  must  certify  and  show  with  supporting 
documentation  that  the  firm  is  at  least  fifty-one  percent  (51%) 
owned  by  socially  and  economically  disadvantaged  individuals. 
The  applicant  firm’s  ownership  by  these  socially  and  economical- 
ly disadvantaged  individuals  must  be  real,  substantial,  and  contin- 
uing, going  beyond  pro  forma  ownership  of  the  firm  as  reflected  in 
ownership  documents.  The  disadvantaged  owners  must  enjoy  the 
customary  incidents  of  ownership,  and  share  in  the  risks  and  prof- 
its commensurate  with  their  ownership  interests,  as  demonstrated 
by  the  substance,  not  merely  the  form,  of  the  firm’s  arrangements. 
All  securities  that  constitute  actual,  effective  ownership  of  a firm 
must  be  held  directly  by  disadvantaged  persons,  as  described  and 
with  the  exceptions  provided  in  49  CFR  section  26.69(d).  Also, 
the  applicant  firm  must  certify  and  show  that  the  contributions  of 
capital  or  expertise  by  the  socially  and  economically  disadvantaged 
owners  to  acquire  their  ownership  interests  must  be  real  and  sub- 
stantial. All  of  USDOT’s  criteria  provided  in  49  CFR  section 
26.69  and  in  other  approved  guidance  apply  to  govern  the  deter- 
mination that  the  firm  is  sufficiently  owned  by  socially  and  eco- 
nomically disadvantaged  individuals  for  DBF  Program  purposes; 

7.  The  applicant  firm  must  certify  and  show  with  supporting 
documentation  that  the  same  socially  and  economically  disadvan- 
taged individuals  who  own  the  firm  are  in  control  of  that  firm;  and 
that  the  applicant  firm  is  an  independent  business  which  is  viable 
on  its  own,  without  being  dependent  on  its  relationship  with  anoth- 
er firm  or  firms.  The  applicant  firm  must  certify  and  show  that  its 
socially  and  economically  disadvantaged  owners  possess  the  real 
and  imrestricted  power  to  direct  or  cause  the  direction  of  the  man- 
agement and  policies  of  the  firm,  and  to  make  day-to-day  as  well 
as  long-term  decisions  on  matters  of  management,  policy  and  oper- 
ations. Furthermore,  the  applicant  firm  must  certify  and  show  that 
its  socially  and  economically  disadvantaged  owners  have  an  over- 
all understanding  of,  and  managerial  and  technical  competence  and 
experience  directly  related  to,  the  type(s)  of  business  in  which  the 
firm  is  engaged,  and  the  firm’s  operations.  Also,  to  the  extent  that 
state  or  local  law  may  require  the  persons  who  own  and/or  control 
a type  of  firm  (such  as  an  engineering  design  or  consulting  firm) 
to  have  a particular  license,  registration  or  other  credential,  then 
the  same  socially  and  economically  disadvantaged  individuals  who 
own  and  control  an  applicant  firm  of  that  type  must  possess  the 
required  license,  registration  or  credential.  All  of  USDOT’s  crite- 
ria provided  in  49  CFR  section  26.71  and  in  other  approved  guid- 
ance apply  to  govern  the  determination  that  the  firm  is  actually 


controlled  by  socially  and  economically  disadvantaged  individuals 
for  DBF  Program  purposes; 

8.  The  applicant  firm  must  certify  and  show  that  it  is  an  oper- 
ational, for-profit  firm,  and  that  it  is  not  owned  or  controlled  by 
another  firm,  even  a DBF  firm,  except  as  authorized  in  49  CFR 
section  26.73(e),  and  that  the  firm  meets  all  other  USDOT  certifi- 
cation eligibility  criteria  of  49  CFR  part  26,  subpart  D; 

9.  Furthermore,  the  applicant  must  provide  all  of  the  infor- 
mation required  by  MoDOT  in  its  application  form  and  materials 
(plus  any  subsequent  requests  for  information  or  clarification)  rel- 
evant to  show  that  the  applicant  is  eligible  under  49  CFR  section 
26.83,  as  well  as  49  CFR  part  26,  subpart  D;  and 

10.  The  application  must  be  signed  by  all  of  the  applicant 
firm’s  socially  and  economically  disadvantaged  individual  owners 
who  are  in  control  of  the  firm.  The  application  must  include  the 
sworn  affidavits  of  those  individuals  before  a notary  public  or 
other  person  authorized  to  administer  oaths,  under  penalty  of  per- 
jury of  the  laws  of  the  United  States,  attesting  to  the  accuracy, 
completeness  and  truthfulness  of  the  information  on  and  accompa- 
nying the  application  form. 

(B)  Fach  application  received  shall  be  reviewed  for  complete- 
ness, and  the  applicant  firm  will  be  notified  in  writing  of  any  addi- 
tional information  required.  The  additional  information  requested 
must  be  received  within  a maximum  of  thirty  (30)  days  or  as  spec- 
ified in  writing.  After  that  period,  if  the  additional  information 
requested  has  not  been  received  and  no  extension  of  time  has  been 
requested  and  granted  in  writing,  MoDOT  may  deny  the  applica- 
tion for  the  firm’s  failure  or  refusal  to  provide  the  relevant  infor- 
mation requested  by  MoDOT  (or  possibly  requested  by  USDOT), 
in  accordance  with  49  CFR  section  26.73(c). 

(C)  After  all  required  information  is  received,  an  on-site  visit  to 
the  offices  of  the  applicant  firm,  and  to  job  sites  at  which  the  firm 
is  working  in  Missouri,  will  be  scheduled  as  required  by  49  CFR 
section  26.83(C)(1).  Minutes  of  the  on-site  review  will  be  made 
and  a copy  of  these  minutes  will  be  given  to  the  applicant  after  the 
close  of  the  on-site  review.  MoDOT  will  usually  not  make  an  on- 
site visit  of  firms  domiciled  outside  of  Missouri,  but  will  contact 
the  state  of  residence  of  that  firm  (or  another  certifying  USDOT 
recipient)  for  a copy  of  their  on-site  visit. 

(D)  Following  the  on-site  review,  a final  review  of  the  applica- 
tion and  its  related  documentation,  plus  the  review  minutes,  will 
be  made  to  determine  that  the  application  is  complete,  and  that 
MoDOT  has  no  questions  or  issues  which  require  further  submis- 
sions or  documentation. 

(2)  The  Fffect  of  Small  and  Disadvantaged  Business  Program 
Certification  From  or  Recognized  By  the  U.S.  Small  Business 
Administration.  MoDOT  does  not  accept  a firm’s  Section  8(a)  or 
Small  and  Disadvantaged  Business  (SDB)  Program  certification 
from,  or  as  recognized  by,  the  U.S.  Small  Business 
Administration.  Fach  such  firm  having  8(a)  or  SDB  certification 
must  independently  establish  its  eligibility  for  initial  DBF  Program 
certification  by  MoDOT  under  the  procedures  of  section  (1)  above. 
Fach  such  firm  which  was  previously  certified  as  a DBF  by 
MoDOT  under  the  mandates  of  the  former  (now  repealed)  USDOT 
DBF  Program  regulations  at  49  CFR  part  23  on  the  basis  of  its 
8(a)  or  SDB  certification,  must  establish  its  right  to  certification 
independently  under  the  standards  of  49  CFR  part  26  and  the  pro- 
visions of  this  chapter,  in  order  to  be  certified  or  re-certified  as  a 
MoDOT  DBF  firm  after  March  4,  1999. 

(3)  The  Fffect  of  Certification  as  a DBF  by  Another  USDOT 
Funding  Recipient.  In  accordance  with  49  CFR  section  26.83(e), 
MoDOT  does  not  accept  a firm’s  certification  by  another  USDOT 
funding  recipient  as  a basis  upon  which  MoDOT  will  rely  in  the 
DBF  certification  process.  In  each  instance,  and  regardless  of 
the  other  USDOT  recipients  which  may  have  previously  or  cur- 
rently certified  this  firm  as  a DBF  for  the  purposes  of  their  DBF 
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programs,  MoDOT  will  request,  aecept  and  consider  certification 
documentation  provided  by  any  other  certifying  USDOT  recipient, 
together  with  the  documentation  required  by  section  (1)  of  this 
rule;  but  MoDOT  will  in  each  instance  make  an  independent  deter- 
mination of  whether  the  applicant  firm  will  be  certified  as  a DBE 
or  not. 

(4)  The  Effect  of  Certification  as  a DBE  by  a Missouri  Unified 
Certification  Program.  A Unified  Certification  Program  (UCP)  for 
the  state  of  Missouri,  as  required  by  49  CFR  section  26.81,  is 
being  developed  but  does  not  currently  exist.  Once  a Missouri 
UCP  exists  and  has  been  approved  by  the  U.S.  Secretary  of 
Transportation  under  49  CFR  section  26.81(a),  certification  as  a 
DBE  by  the  UCP  shall  be  binding  upon  and  honored  by  MoDOT, 
and  that  Missouri-certified  DBE  firm  will  not  be  obligated  to  sep- 
arately apply  for  MoDOT  DBE  certification  under  this  rule  or 
chapter. 

(5)  The  Burdens  of  Proof  in  Certification  Determinations.  As  pro- 
vided in  49  CFR  section  26.61,  any  firm  applying  for  DBE  certi- 
fication has  the  burden  of  demonstrating  to  MoDOT  by  a prepon- 
derance of  the  evidence,  that  the  firm  meets  the  requirements  of  49 
CFR  part  26,  subpart  D,  concerning  group  membership  or  indi- 
vidual disadvantage,  business  size,  firm  ownership  and  control  of 
the  firm.  MoDOT  will  rebuttably  presume  that  individuals  who 
establish  themselves  to  be  members  of  any  of  the  USDOT-desig- 
nated  groups  identified  in  49  CFR  section  26.67(a)  are  socially 
and  economically  disadvantaged.  However,  such  applicants  still 
have  the  obligation  to  provide  MoDOT  with  the  information  con- 
cerning their  economic  disadvantage  as  required  by  this  chapter 
and  by  49  CFR  part  26,  subpart  D,  especially  at  section  26.67. 
All  other  individuals  who  are  not  presumed  to  be  socially  and  eco- 
nomically disadvantaged,  and  individuals  concerning  whom  the 
presumption  of  disadvantage  has  been  rebutted,  have  the  burden  of 
proving  to  MoDOT  by  a preponderance  of  the  evidence  that  they 
are  socially  and  economically  disadvantaged. 

(6)  Pre-Determination  Informal  Proceedings  to  Receive  Evidence 
for  DBE  Certification  Purposes.  MoDOT  is  not  obligated  to  do  so, 
but  in  the  course  of  any  DBE  certification  application  review,  if 
MoDOT  decides  that  facts,  circumstances,  relationships  or  other 
DBE  issues  require  clarification  or  explanation  by  this  method, 
MoDOT  may  request  the  applicant  in  writing  to  appear  before 
MoDOT  External  Civil  Rights  Unit  personnel  and  a notary  public, 
to  provide  verbal  testimony  in  person,  sworn  under  penalty  of  per- 
jury, together  with  supporting  documentation,  on  the  outstanding 
questions  which  MoDOT  requests  additional  information. 
MoDOT’s  written  notice  will  specify  the  issues  or  questions  which 
require  clarification  and  supplementation  by  the  applicant. 
MoDOT’s  written  notice  will  also  afford  the  applicant  the  alterna- 
tive opportunity  to  submit  written  testimony  by  affidavit  sworn 
under  penalty  of  perjury,  and  accompanied  by  other  documenta- 
tion, on  these  issues  or  questions,  in  lieu  of  providing  sworn  ver- 
bal testimony  before  a notary  public,  if  the  applicant  is  confident 
that  such  a written  reply  will  sufficiently  answer  MoDOT’s  ques- 
tions and  issues.  The  sworn  verbal  presentation  will  not  be  a hear- 
ing, but  will  be  an  informal  question  and  answer  session.  The 
applicant  may  have  legal  counsel  present  for  any  reason,  including 
to  ask  clarifying  questions  but  all  sworn  statements  made  and  doc- 
umentation presented  shall  be  given  by  the  individual  owners 
and/or  representatives  of  the  applicant  firm.  A verbatim  transcript 
of  any  such  informal  verbal  presentation  will  be  prepared  by 
MoDOT  at  its  own  cost,  and  one  copy  will  be  provided  to  the 
applicant  firm  at  no  charge.  The  information  so  obtained  shall  also 
be  used  by  MoDOT  in  reaching  its  determination  on  DBE  firm 
certification. 


(7)  Certification  Determination.  MoDOT  shall  make  its  determi- 
nations of  whether  individuals  and  firms  have  met  their  burden  of 
demonstrating  group  membership,  ownership,  control,  and  social 
and  economic  disadvantage,  by  considering  all  the  facts  in  the 
record,  viewed  as  a whole.  MoDOT  will  make  its  decision  on  the 
great  majority  of  applications  for  DBE  certification  within  ninety 
(90)  days  of  receipt  of  all  information  required  from  the  applicant 
firm  under  49  CFR  part  26  and  this  chapter.  However,  if  MoDOT 
is  unable  to  decide  a DBE  certification  question  within  that  nine- 
ty (90)-day  period,  MoDOT  may  extend  that  time  period  once,  for 
up  to  an  additional  sixty  (60)  days,  upon  written  notice  to  the 
applicant  firm,  explaining  fully  and  specifically  the  reasons  for  this 
extension.  If  for  any  reason,  MoDOT  fails  to  issue  a written  deci- 
sion on  certification  within  that  time  period  (as  it  may  have  been 
extended  once  in  writing),  then  MoDOT  is  deemed  to  have  denied 
the  DBE  certification  application  by  USDOT,  and  the  applicant 
firm  may  appeal  that  constructive  denial  to  USDOT  under  the  pro- 
visions and  authority  of  49  CFR  sections  26.83(k)  and  26.89. 

(8)  Effect  of  DBE  Certification. 

(A)  If  MoDOT  determines  to  certify  an  applicant  firm  as  a 
DBE,  that  firm  shall  be  notified  in  writing  by  MoDOT,  and 
MoDOT  shall  notify  the  firm  of  the  specific  category  or  categories 
of  work  in  which  the  firm  is  DBE  certified.  The  firm  and  its  per- 
tinent information,  including  its  approved  categories  of  DBE  work 
shall  be  added  to  MoDOT’s  DBE  directory  immediately.  The  firm 
will  remain  certified  for  MoDOT  purposes  for  a period  of  three  (3) 
years  from  its  date  of  certification.  On  that  date,  the  firm’s  DBE 
certification  shall  lapse  and  be  null  and  void,  unless  the  firm  has 
submitted  a reasonably  complete  new  certification  application  to 
MoDOT.  Provided,  however,  that  during  the  three  (3)-year  certifi- 
cation period,  each  DBE  firm  must  accurately,  truthfully  and  com- 
pletely submit  the  interim  sworn  affidavits  and  documentation  to 
MoDOT  required  annually  and/or  when  there  is  a material  change 
in  circumstances  relating  to  that  firm,  as  specified  in  49  CFR  sec- 
tion 26.83  and  in  this  chapter.  Also,  any  certified  DBE  firm  is 
potentially  subject  to  having  its  DBE  certification  removed  through 
the  procedures  specified  in  49  CFR  section  26.87  and  in  this  chap- 
ter. 

(B)  DBE  certification  confers  no  vested  or  permanent  right  or 
property  interest  which  continues  beyond  the  three  (3)-year  certi- 
fication period.  About  sixty  (60)  days  prior  to  the  end  of  its  three 
(3)-year  certification  period,  each  DBE  firm  will  be  mailed  a com- 
plete packet  of  certification  application  materials  to  be  completed 
and  submitted  for  another  three  (3)-year  certification  period.  If  the 
certification  application  materials  are  completed  reasonably  accu- 
rately and  completely  by  the  applicant  DBE  firm  and  received  by 
MoDOT’s  External  Civil  Rights  Unit  staff  on  or  before  the  certi- 
fication expiration  date,  then  that  firm’s  DBE  certification  will  not 
lapse  on  the  third  anniversary  date  after  certification.  While  a 
timely  new  certification  application  is  pending,  the  prior  DBE  cer- 
tification shall  continue  until  MoDOT  rules  on  the  new  certifica- 
tion application.  If  a new  certification  application  is  not  timely 
received  by  MoDOT  on  or  before  the  third  anniversary  date  of  cer- 
tification, then  that  firm’s  DBE  certification  shall  lapse,  and  the 
firm  shall  no  longer  be  DBE  certified  by  MoDOT.  Should  a firm 
whose  certification  has  lapsed  later  apply  for  DBE  certification 
with  MoDOT,  that  firm  shall  remain  without  DBE  certification 
unless  and  until  its  new  DBE  application  is  approved  by  MoDOT. 

(9)  Effect  of  MoDOT  DBE  Certification  Denial. 

(A)  If  any  applicant  for  DBE  certification  (whether  currently 
certified  by  MoDOT  or  not)  is  denied  certification  by  MoDOT’s 
External  Civil  Rights  Unit,  MoDOT’s  External  Civil  Rights  Unit 
shall  notify  the  firm  of  that  decision  in  writing  by  certified  mail, 
return  receipt  requested.  The  notice  shall  set  out  the  specific 
grounds  for  certification  denial  in  Title  49  part  26  and  in  this  chap- 
ter, and  shall  specifically  describe  or  refer  to  the  evidence  (or  lack 
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thereof)  whieh  supports  that  determination  by  MoDOT’s  External 
Civil  Rights  Unit. 

(B)  The  written  notiee  of  denial  shall  inform  the  applicant  firm 
of  its  discretionary  right  to  seek  MoDOT  administrative  review  of 
this  certification  denial  by  an  independent  hearing  officer  who  did 
not  take  part  in  the  actions  leading  to  the  denial  of  certifieation, 
and  who  is  not  subject  to  direction  or  instruction  from  the  External 
Civil  Rights  Unit,  its  administrator  or  its  personnel,  who  did  take 
part  in  those  actions.  The  notice  of  denial  shall  inform  the  appli- 
cant firm  that  if  it  requests  this  MoDOT  administrative  review 
within  fifteen  (15)  days  of  the  date  of  the  MoDOT  certification 
denial  letter,  the  firm  will  have  the  choice  of  an  informal  hearing 
before  the  hearing  officer,  with  sworn  testimony;  and  MoDOT  will 
maintain  a verbatim  record  of  the  hearing  and  the  record  evidence. 
The  notice  shall  further  inform  the  applicant  firm  of  its  right  to 
elect  to  present  additional  information  and  arguments  supporting 
its  certification  to  the  hearing  officer  in  writing,  without  going  to 
a hearing.  The  notice  will  provide  that  if  the  applicant  firm  elects 
MoDOT  administrative  review  by  either  an  informal  hearing  or  by 
written  submissions,  the  applicant  firm  shall  be  afforded  an  oppor- 
tunity to  respond  to  the  reasons  stated  for  denial  of  certification, 
and  may  provide  information  and  arguments  concerning  why  it 
should  be  certified.  In  such  an  administrative  review,  the  applicant 
firm  still  bears  the  burdens  of  proof  specified  in  section  (5)  of  this 
rule  and  in  49  CER  section  26.61.  The  procedures  for  such  an 
informal  hearing  or  written  presentation  to  an  independent 
MoDOT  hearing  officer  are  the  same  as  those  set  forth  in  this 
chapter  in  rule  7 CSR  10-8.091,  except  that  the  applicant  for  ini- 
tial or  renewed  certification  shall  bear  the  burdens  of  proof,  and 
not  MoDOT.  As  a result  of  the  MoDOT  administrative  review,  the 
hearing  officer  may  either  affirm  the  initial  MoDOT  denial  of  cer- 
tification, or  may  reverse  that  determination  and  rule  that  the  firm 
shall  be  certified.  The  ruling  of  the  hearing  officer  shall  be  by  writ- 
ten findings  of  fact  and  conclusions  of  law,  and  shall  restate  or  pro- 
vide by  enclosure  all  pertinent  USDOT  rules  in  49  CER  part  26. 
If  the  independent  hearing  officer  ultimately  affirms  the  denial  of 
certification,  the  applicant  firm  shall  be  informed  in  writing  of  its 
right  to  appeal  the  certification  denial  to  USDOT  under  the  proce- 
dures set  forth  in  49  CER  section  26.89,  and  that  USDOT  regula- 
tion shall  be  cited  in  full  or  enclosed. 

(C)  The  written  notice  of  denial  shall  also  clearly  state  that  fur- 
ther administrative  review  by  an  independent  MoDOT  hearing  offi- 
cer is  optional,  and  not  mandatory,  before  the  firm  may  appeal  the 
MoDOT  certification  denial  to  USDOT.  The  applicant  firm,  if  it 
so  wishes,  may  bypass  any  further  MoDOT  administrative  review 
and  may  appeal  the  certification  denial  within  ninety  (90)  days  of 
the  date  of  that  certification  denial  directly  to  USDOT  under  the 
procedures  set  forth  in  49  CER  section  26.89,  specifying  the  pro- 
cedures for  certification  appeals  to  the  U.S.  Department  of 
Transportation.  A copy  of  49  CER  section  26.89,  and  any  other 
pertinent  USDOT  DBE  Program  regulations  cited  in  the  determi- 
nation, shall  be  enclosed  with  the  written  notice  of  denial. 

(D)  A firm  which  has  been  denied  DBE  certification  may  not 
reapply  for  DBE  certification  to  MoDOT  for  a period  of  at  least 
twelve  (12)  months  from  the  date  of  the  written  notice  of  denial. 
The  written  notice  of  denial  shall  also  inform  the  applicant  firm  of 
that  MoDOT  restriction. 

(E)  A firm  which  has  previously  been  certified,  but  has  been 
denied  renewed  certification  as  a DBE  firm  upon  reapplication  to 
MoDOT  for  DBE  certification,  shall  be  removed  immediately 
from  MoDOT’s  DBE  directory  listings.  The  firm,  its  owners, 
agents  and  employees,  shall  no  longer  represent  this  firm’s  status 
as  an  eligible  MoDOT  DBE  firm  to  any  other  firm  or  person.  As 
with  any  other  MoDOT  denial  of  certification,  such  a firm  may  not 
reapply  for  DBE  certification  to  MoDOT  for  a period  of  at  least 
twelve  (12)  months  from  the  date  of  the  written  notice  of  denial. 
The  written  notice  of  denial  shall  also  inform  the  applicant  firm  of 
that  MoDOT  restriction. 


(10)  The  Einality  of  MoDOT’s  Determination  to  Deny  Initial  or 
Renewal  Certification.  Whether  MoDOT’s  determination  to  deny 
DBE  certification  initially  or  on  a renewal  application  is  made  by 
MoDOT’s  External  Civil  Rights  Unit  and  not  appealed  to  a 
MoDOT  hearing  officer,  or  the  determination  is  made  by  an  inde- 
pendent MoDOT  hearing  officer  under  this  rule,  that  determina- 
tion is  final  as  to  MoDOT,  but  that  determination  remains  appeal- 
able  to  USDOT  under  the  provisions  of  49  CER  sections  26.87  and 
26.89,  and  until  USDOT  has  resolved  such  an  appeal,  the  deter- 
mination is  not  final  under  49  CER  part  26.  Therefore,  for  pur- 
poses of  Missouri  law,  the  MoDOT  determination  to  deny  initial  or 
renewal  certification  is  not  a final  state  administrative  decision, 
and  it  is  not  subject  to  judicial  review  in  Missouri’s  courts  under 
the  provisions  of  Chapter  536,  RSMo,  or  49  CER  part  26. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $372,622.48  in  the  aggre- 
gate. A fiscal  note  containing  a detailed  estimate  has  been  filed 
with  the  secretary  of  state. 

PRIVATE  COST:  This  proposed  rule  is  estimated  to  cost  contrac- 
tors $350, 000  in  the  aggregate.  A fiscal  note  containing  a detailed 
estimate  has  been  filed  with  the  secretary  of  state. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 


I,  7 CSR  10-8.051 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.05 1,  Procedures  and  Policies  for  Initially  Certifying  and  Recertifying 
Disadvantaged  Business  Enterprise  Firms 


II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$372,622.48 

III.  WORKSHEET 

MoDOT’s  expenditures: 

Estimated  80  firms  will  apply  for  DBE  certification  / yr. 
2 Professional  staff  - total  yearly  salary  of  $48,972/each 
37%  of  work  time  to  review  80  applications 
($97,944  X 37%  = $36,239.28) 

1 full-time  clerical  staff  - salary  of  $16,000/yr. 

80  firms  to  be  visited  on-site  by  MoDOT 

2 Professional  staff  - total  yearly  salary  of  $48,972/each 
30%  of  work  time  for  80  on-site  visits 

($97,944  X 30%  = 29,383.20) 

Hotel  / travel  to  sites 

Approximately  70  on-sites  will  require  travel 

Estimated  5 predetermination  hearings  to  be  held/yr. 
MoDOT  staff  expenses 

Estimated  40  firms  will  be  denied  and  it  is 
estimated  half  will  request  informal  hearings 
MoDOT  staff  costs  for  hearing  process 


$ 36,239.28 
$ 16,000.00 

$ 29,383.20 
$ 8,500.00 

$ 12,500.00 

$ 270,000.00 


TOTAL 


$ 372,622.48 
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IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  will  receive  approximately  80  DBE  applications.  It  is  estimated  that  80  firms  will  require  on- 
site review  with  only  70  requiring  substantial  travel.  It  is  further  estimated  that  40  of  the  80  applicants  will  be 
denied  DBE  status  and  half  of  those  firms  denied  will  request  a hearing. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of  DBE 
applicants,  on-site  reviews,  and  hearings  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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FISCAL  NOTE 
PRIVATE  ENTITY  COST 


I.  7 CSR  10-8.051 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.05 1 , Procedures  and  Policies  for  Initially  Certifying  and  Recertifying 
Disadvantaged  Business  Enterprise  Firms 


n.  SUMMARY  OF  FISCAL  IMPACT 


Estimate  of  number  of  entities  by 
class  which  would  likely  be  affected 
by  adoption  of  rule: 

Classification  by  types  of  the 
business  entities  which  would  likely 
be  affected: 

Estimate  in  the  aggregate  as  to  the 
cost  of  compliance  with  the  rule  by 
the  affected  entities: 

80 

Contractors 

$350,000.00 

m.  WORKSHEET 


Estimated  80  firms  will  apply  for  DBE  certification  / yr. 

$50/hr.  for  contractors  work  at  40  hours  = $ 2,000 

($2,000  X 80  firms)  $ 160,000.00 

$50/hr.  for  on-site  review  work  at  5 hours  = $250 

($250  X 80  firms)  $ 20,000.00 

$50/hr.  for  pre-determination  hearing  process  at 
40  hours  = $2,000 

($2,000  X 5 firms  out  of  the  80  firms)  $ 10,000.00 


It  is  estimated  20  informal  hearings  will  be  held  per  year  at 
A cost  to  each  contractor  of  $8,000  $ 160,000.00 


TOTAL  $ 350,000.00 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Contractors  is  based  upon  the  following  assumptions  and  methodology: 

(a)  It  is  estimated  that  80  firms  will  apply  for  certification  per  year  and  will  prepare  for  on-site  reviews.  It 
is  further  estimated  that  5 of  the  80  firms  will  participate  in  pre-determination  hearings  and  that  of  the  80  firms  40 
firms  will  be  denied  participation.  Half  of  the  firms  applying  initially  will  be  denied  and  of  these,  half  will  request 
an  informal  hearing. 

(b)  These  private  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of  DBE 
applicants,  on-site  reviews,  and  hearings  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.060  Requirements  to  Participate  in  a Mentor- 
Protege  Agreement.  This  rule  set  forth  the  requirements  to  par- 
ticipate in  a mentor-protege  agreement. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Rescinded:  Eiled  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


firm’s  Disadvantaged  Business  Enterprise  (DBE)  certification  will 
be  honored  by  all  other  USDOT  funding  recipients  in  Missouri. 
However,  such  a UCP  program  does  not  currently  exist  in  and  for 
Missouri. 

(2)  When  a Missouri  UCP  program  is  established,  this  regulation 
will  be  amended  to  describe  how  the  UCP  DBE  certification 
process  applies  to  and  governs  MoDOT’s  DBE  certification 
process.  This  regulation  will  also  be  amended  to  adopt  any 
requirements  necessary  to  conform  and  comply  to  the  new  state 
UCP  program  for  DBE  certification. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $20, 000  in  the  aggregate. 
A fiscal  note  containing  a detailed  estimate  has  been  filed  with  the 
secretary  of  state. 

PRIVATE  COST:  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.061  Missouri  Unified  Certification  Program 

PURPOSE:  This  rule  describes  Missouri’s  Unified  Certification 
Program  (UCP)  for  USDOT  DBE  certification  when  that  program 
has  been  established  by  MoDOT  with  other  USDOT  recipients  in 
Missouri;  and  until  then,  to  state  that  no  such  UCP  program  cur- 
rently exists  in  Missouri. 

(1)  Under  the  mandates  of  49  CER  section  26.81,  within  several 
years  Missouri  Department  of  Transportation  (MoDOT)  and  all 
other  United  States  Department  of  Transportation  (USDOT)  fund- 
ing recipients  in  Missouri  must  participate  in  a Unified 
Certification  Program  (UCP).  When  the  UCP  is  established  and 
operational,  a firm  will  be  required  to  apply  for  certification  with 
only  one  entity,  and  if  that  firm  is  certified  by  that  one  entity,  the 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 

I.  7 CSR  10-8.061 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.061,  Missouri  Unified  Certification  Program 


II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$20,000.00 

III.  WORKSHEET 


MoDOT’s  annual  expenditures: 

Costs  for  preparing  a statewide  DBE  directory 

Printing  , binding,  and  postage  $20,000.00 


TOTAL  $ 20,000.00 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  will  work  and  assist  to  develop  a statewide  listing  of  DBE  firms. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of  DBE 
firms  will  vary  fi'om  year  to  year  and  are  almost  impossible  to  predict  accurately. 

(c)  Until  the  Unified  Certification  Program  is  established  and  active,  MoDOT  will  spend  approximately 
this  amount  annually  in  professional  and  clerical  employee  salary  expenses,  travel,  legal  costs,  organizational  and 
meeting  expenses,  in  developing  and  contracting  to  create  a Unified  Certification  Program  in  Missouri,  as  required 
by  the  U.S.  Department  of  Transportation. 
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Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.070  Decertification  Procedures  for  Disadvantaged 
Business  Enterprises.  This  rule  set  forth  the  decertification  pro- 
cedures for  disadvantaged  business  enterprises. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23.  Original 
rule  filed  Aug.  15,  1988,  effective  Jan.  13,  1989.  Amended:  Filed 
April  13,  1994,  effective  Oct.  30,  1994.  Emergency  rescission  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Rescinded:  Eiled  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.071  DBE  Program  Reporting  and  Disclosure 
Requirements  for  Currently  Certified  DBE  Firms 

PURPOSE:  This  rule  describes  the  various  affidavits  and  other 
documents  each  currently  certified  DBE  firm  must  fide  with 
MoDOT  to  remain  certified;  and  the  legal  implications  for  a DBE 
firm  which  fails  to  timely  file  the  required  affidavit  or  other  docu- 
ments. 

(1)  Sworn  Affidavit  of  a Material  Change  in  the  DBE’s  Status  or 
Circumstances. 

(A)  As  required  by  49  CFR  section  26.83(i),  each  certified 
Disadvantaged  Business  Enterprise  (DBE)  firm  must  inform  the 
Missouri  Department  of  Transportation  (MoDOT)  in  writing  of 
any  change  in  circumstances  which  affects  the  firm’s  legal  ability 


to  meet  the  size,  disadvantaged  status,  ownership  or  control 
requirements  of  49  CFR  part  26;  or  of  any  material  change  in  the 
information  provided  in  the  firm’s  last  DBE  certification  process 
with  MoDOT.  This  includes,  but  is  not  limited  to,  changes  in  a 
firm’s  management  or  management  responsibilities;  changes  in 
operational  or  daily  control  of  the  firm’s  business;  changes  in  firm 
ownership;  material  changes  in  the  firm’s  annual  gross  receipts;  or 
material  changes  in  the  personal  net  worth  of  any  one  owner  who 
was  represented  or  found  to  be  socially  and  economically  disad- 
vantaged. This  written  notice  to  MoDOT  should  be  sent  to 
MoDOT’s  DBE  Program  liaison  officer,  the  external  civil  rights 
administrator. 

(B)  The  written  notice  must  take  the  form  of  an  affidavit  by  the 
firm’s  socially  and  economically  disadvantaged  individual  owners, 
sworn  to  before  a notary  public  or  other  person  who  is  authorized 
by  state  law  to  administer  oaths;  or  else  it  may  be  an  unsworn  dec- 
laration which  clearly  contains  a written  affirmation  that  it  is  exe- 
cuted by  each  individual  signing  it  under  penalty  of  perjury  as  pro- 
vided in  the  laws  of  the  United  States. 

(C)  The  DBE  firm  and  its  controlling  owners  must  provide  this 
written  notification  to  MoDOT  within  thirty  (30)  days  of  the  occur- 
rence of  the  change  in  question,  regardless  of  when  the  change  in 
status  or  circumstances  occurred.  If  the  DBE  firm  or  its  owners 
fails  to  make  a timely  written  notification  to  MoDOT  of  such  a 
change  in  status  or  circumstances,  the  firm  will  be  deemed  to  have 
failed  to  cooperate,  and  shall  subject  the  firm  to  removal  of  eligi- 
bility as  a DBE,  and  each  of  them  to  any  one  or  more  of  the  other 
sanctions  provided  in  49  CFR  section  26.109(c),  or  elsewhere  in 
state  or  federal  law.  An  intentional  failure  to  timely  notify  MoDOT 
of  the  change  in  status  or  circumstances  may  subject  the  DBE  firm 
or  its  owners  to  federal  or  state  criminal  prosecution  for  fraud  or 
other  crimes,  and  may  also  result  in  contractual  or  other  liability 
as  well. 

(2)  Annual  Sworn  Affidavit. 

(A)  Each  year,  on  or  before  the  annual  anniversary  date  of  its 
last  certification,  each  DBE  firm  must  submit  a sworn  and  nota- 
rized affidavit  from  each  of  the  firm’s  controlling  socially  and  eco- 
nomically disadvantaged  owners,  executed  under  penalty  of  per- 
jury of  the  laws  of  the  United  States.  If  a notary  is  not  available, 
then  the  affidavit  must  be  executed  before  a person  who  is  autho- 
rized by  state  law  to  administer  oaths.  This  affidavit  must  truth- 
fully, accurately  and  completely  affirm  that  there  have  been  no 
changes  in  the  firm’s  status  or  circumstances  affecting  its  ability  to 
meet  the  DBE  firm  size,  ownership  or  control  requirements  of  49 
CFR  part  26,  that  there  have  been  no  changes  in  that  individual 
owner’s  status,  personal  net  worth  or  other  circumstances  which 
may  affect  that  individual’s  status  as  socially  and  economically 
disadvantaged  under  49  CFR  part  26,  that  there  have  been  no  other 
material  changes  in  any  of  the  other  information  originally  provid- 
ed with  the  firm’s  application  for  DBE  certification,  and  that  the 
firm  is  still  eligible  for  MoDOT  DBE  certification  status;  except  as 
the  firm  may  have  previously  notified  or  be  notifying  MoDOT 
under  49  CFR  section  26.83(i)  and  section  (1)  of  this  rule.  These 
affidavits  must  be  accompanied  by  the  most  recent  personal  state 
and  federal  income  tax  returns  for  each  socially  and  economically 
disadvantaged  individual  who  is  on  record  with  MoDOT  as  own- 
ing and  controlling  the  firm;  plus  the  DBE  firm’s  most  recent  state 
and  federal  income  tax  returns;  and  the  DBE  firm’s  most  recent 
financial  statement.  If  any  audited  financial  statement  has  been 
prepared  for  an  individual  disadvantaged  owner  (individually  or 
jointly  with  his  or  her  spouse)  or  for  the  DBE  firm  since  the  last 
certification  date  or  its  annual  anniversary,  then  a complete  photo- 
copy of  that  document  must  also  be  provided,  including  but  not 
limited  to  its  asset  and  liability  descriptions,  balance  sheets,  and 
all  its  notes,  footnotes,  and  accompanying  statements  and  qualifi- 
cations. 
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(B)  MoDOT  will  notify  each  DBE  firm  by  regular  U.S.  mail  in 
writing  at  least  thirty  (30)  days  before  the  annual  anniversary  date 
of  eertification  of  this  annual  sworn  affidavit  and  its  accompanying 
document  submission  requirement.  However,  regardless  of 
whether  the  firm  reeeives  that  notifieation,  it  is  the  DBE  firm’s 
responsibility  to  timely  submit  the  required  affidavit  and  other 
documentation. 

(C)  If  the  DBE  firm  and  its  owners  fail  to  make  a timely  sub- 
mission to  MoDOT  of  the  required  annual  affidavits  and  docu- 
mentation, or  if  the  information  contained  therein  is  not  accurate, 
complete  and  truthful,  the  firm  will  be  deemed  to  have  failed  to 
cooperate,  which  shall  subject  the  firm  to  removal  of  eligibility  as 
a DBE,  and  to  any  one  or  more  of  the  other  sanctions  provided  in 
49  CER  section  26. 109(c),  or  elsewhere  in  state  or  federal  law.  An 
intentional  failure  to  truthfully,  accurately  and  completely  notify 
MoDOT  in  the  annual  affidavit  and  its  submissions  of  any  change 
in  status  or  circumstances  may  subject  the  DBE  firm  or  its  owners 
to  federal  or  state  criminal  prosecution  for  fraud  or  other  crimes, 
and  may  also  result  in  contractual  or  other  liability  as  well. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $16,732.72  in  the  aggre- 
gate. A fiscal  note  containing  a detailed  estimate  has  been  filed 
with  the  secretary  of  state. 

PRIVATE  COST:  This  proposed  rule  is  estimated  to  cost  private 
entities,  including  small  businesses,  an  estimated  $220, 000  in  the 
aggregate.  A fiscal  note  containing  a detailed  estimate  has  been 
filed  with  the  secretary  of  state. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 


L 7 CSR  10-8.071 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.071,  DBE  Program  Reporting  and  Disclosure  Requirements  for  Currently 
Certified  DBE  Firms 

n.  SUMMARY  OF  FISCAL  IMPACT  


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$16,732.72 

III.  WORKSHEET 

MoDOT’s  expenditures: 

MoDOT  costs  to  review  and  process  mandated  annual 
Reports  and  disclosure  forms 

2 Professional  staff  - salary  of  $48,972/yr. 

13%  ofwork  time  ($97,944  X 13%)  $ 12,732.72 

Clerical  staff  - salary  of  $ 1 6,000/yr. 

25%  of  work  time  ($  1 6,000  x 25%)  $ 4,000.00 


TOTAL  $ 16,732.72 

IV,  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  will  have  2 professional  staff  and  one  clerical  staff  member  working  to  review  a firms 
reporting  documents.  This  is  a new  process  and  it  is  impossible  to  determine  the  actual  number  of  reports  and  work 
time  spent  to  review. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  percentage  of  work 
time  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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FISCAL  NOTE 
PRIVATE  ENTITY  COST 


I.  7 CSR  10-8.071 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.07 1 , DBE  Program  Reporting  and  Disclosure  Requirements  for  Currently 
Certified  DBE  Firms 

n,  SUMMARY  OF  FISCAL  IMPACT 


Estimate  of  number  of  entities  by 
class  which  would  likely  be  affected 
by  adoption  of  rule: 

Classification  by  types  of  the 
business  entities  which  would  likely 
be  affected: 

Estimate  in  the  aggregate  as  to  the 
cost  of  compliance  with  the  rule  by 
the  affected  entities: 

220 

Contractors 

$ 220,000.00 

III.  WORKSHEET 

There  are  currently  220  DBE  firms  and  it  is  estimated 
That  each  firm  will  expend  $ 1 ,000  in  preparing  reports 

(220  firms  x $ 1 ,000)  $220,000.00 


TOTAL  $ 220,000.00 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  contractors  is  based  upon  the  following  assumptions  and  methodology: 

(a)  Currently  there  are  220  firms  certified  in  the  DBE  program.  It  is  estimated  that  a firm  will  spend 
approximately  20  hrs.  pr  year  working  on  reporting  requirements  at  an  average  cost  of  $50/hr.  This  is  a new  process 
and  it  is  impossible  to  determine  the  actual  number  of  reports  and  work  time  spent  to  prepare. 

(b)  These  private  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  percentage  of 
work  time  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.080  Determination  and  Review  Procedures 
Governing  the  Failure  to  Perform  a Commercially  Useful 
Function.  This  rule  implemented  the  requirement  of  47  CFR  part 
23  and  section  23.47,  that  a disadvantaged  business  enterprise 
(DBE)  must  perform  a commercially  useful  function  of  all  feder- 
al-aid contract  work  for  which  DBE  credit  is  claimed,  and  gov- 
erned the  state  determination  and  federal  review  of  a rebuttable 
presumption  that  a DBE  has  not  performed  a commercially  useful 
function. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1994,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23. 
Emergency  rule  filed  Eeb.  15,  1996,  effective  Eeb.  25,  1996, 
expired  Aug.  22,  1996.  Original  rule  filed  Feb.  15,  1996,  effective 
Aug.  30,  1996.  Emergency  rescission  filed  May  10,  2000,  effective 
May  20,  2000,  expires  Nov.  6,  2000.  Rescinded:  Filed  May  10, 
2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.  O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.081  Ineligibility  Complaints 

PURPOSE:  This  rule  discusses  the  procedures  for,  and  confiden- 
tiality governing,  the  filing  of  a DBE  firm  ineligibility  complaint, 
in  accordance  with  49  CFR  sections  26.87(a)  and  26.109(b). 

(1)  Filing  an  Ineligibility  Complaint.  Any  person,  firm,  recipient, 
or  other  legal  entity  may  file  with  Missouri  Department  of 


Transportation  (MoDOT)  a written  complaint  alleging  that  a cur- 
rently-certified firm  is  ineligible  for  Disadvantaged  Business 
Enterprise  (DBE)  Program  certification,  and  specifying  the  rea- 
sons why  that  firm  is  alleged  to  be  ineligible.  However,  MoDOT 
will  not  accept  a general  allegation  that  a firm  is  ineligible  with- 
out some  supporting  details  or  allegations;  and  MoDOT  will  not 
accept  an  anonymous  complaint  for  purposes  of  49  CER  section 
26.87(a)  compliance  (although  MoDOT  may  act  upon  the  allega- 
tions in  an  anonymous  complaint  on  its  own  initiative).  As  a mat- 
ter of  program  and  contract  compliance,  MoDOT  encourages  all 
DBE  firms,  prime  contractors,  other  subcontractors,  and  their 
owners,  officials  and  employees,  to  file  a detailed  ineligibility 
complaint,  with  as  much  supporting  information  as  is  available, 
whenever  they  have  a legitimate  reason  to  believe  that  a currently- 
certified  DBE  firm  is  not  properly  eligible  for  DBE  certification 
under  this  chapter  or  under  49  CER  part  26.  All  DBE  firm  ineli- 
gibility complaints  should  be  addressed  to  and  filed  with 
MoDOT’s  DBE  liaison  officer,  the  external  civil  rights  adminis- 
trator. An  ineligibility  complaint  may  be  sworn  under  penalty  of 
perjury  of  the  laws  of  the  United  States  as  an  affidavit  before  a 
notary  public  or  other  officer  authorized  to  administer  oaths,  but 
that  is  not  a legal  prerequisite  for  filing  an  ineligibility  complaint. 
The  complaint  may  include  any  information  or  arguments  support- 
ing the  complainant’s  assertion  that  the  firm  is  ineligible  and 
should  not  continue  to  be  certified. 

(2)  MoDOT  Processing  of  Ineligibility  Complaints.  Upon  receipt 
of  a signed  ineligibility  complaint  including  one  or  more  detailed 
allegations,  MoDOT  will  acknowledge  the  receipt  of  the  complaint 
in  writing;  but  a copy  of  the  acknowledgement  will  not  be  sent  to 
the  DBE  firm.  MoDOT  will  review  its  records  concerning  the 
DBE  firm  in  question,  along  with  any  material  provided  by  the 
complainant  or  available  from  other  sources  within  or  without 
MoDOT.  MoDOT  will  conduct  any  investigation  it  deems  neces- 
sary under  the  circumstances,  although  MoDOT  is  not  legally 
obligated  to  conduct  any  investigation  beyond  a document  request 
and  review.  At  an  appropriate  time  in  the  complaint  investigative 
phase,  MoDOT  will  notify  the  DBE  firm  in  writing  that  a com- 
plaint alleging  the  firm’s  ineligibility  had  been  filed,  and  request 
additional  information  from  the  firm  relating  to  the  allegations.  In 
that  letter,  MoDOT  will  provide  the  DBE  firm  with  a general  state- 
ment or  summary  of  the  allegation(s)  against  the  DBE  firm’s  con- 
tinued certification. 

(3)  The  MoDOT  Determination  and  Euture  Actions.  After 
MoDOT  has  reviewed  the  complaint  and  conducted  any  investiga- 
tion it  deems  necessary,  MoDOT  shall  make  a determination 
whether  there  is  reasonable  cause  to  believe  that  the  DBE  firm  is 
ineligible  to  be  certified.  If  MoDOT  finds  reasonable  cause  to 
believe  that  the  DBE  firm  is  ineligible,  MoDOT  will  provide  writ- 
ten notice  to  the  DBE  firm  that  MoDOT  proposes  to  find  the  firm 
ineligible  for  certification,  which  notice  sets  forth  the  reasons  for 
that  proposed  determination.  MoDOT  will  not  provide  the  com- 
plainant with  that  notice  of  reasonable  cause  or  the  preliminary 
findings  set  forth  therein,  but  may  advise  the  complainant  that  pro- 
ceedings concerning  the  firm’s  DBE  eligibility  are  continuing  at 
MoDOT.  In  the  event  that  MoDOT  determines  that  reasonable 
cause  does  not  exist,  MoDOT  will  separately  and  confidentially 
notify  the  complainant  and  the  DBE  firm  in  writing  of  that  deter- 
mination and  MoDOT’s  reasons  for  making  that  determination. 
All  statements  of  reasons  for  findings  on  the  issue  of  reasonable 
cause  shall  specifically  reference  the  evidence  in  the  record  on 
which  each  reason  is  based. 

(4)  MoDOT  Hearing  or  Other  Due  Process  Review.  When 
MoDOT  notifies  a firm  that  there  is  reasonable  cause  to  remove  its 
DBE  eligibility  on  the  basis  of  an  ineligibility  complaint  and 
MoDOT’s  review  and  investigation  of  that  complaint,  MoDOT  will 
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follow  the  procedures  required  by  49  CFR  section  26.87(d),  and 
offer  the  DBE  firm  an  opportunity  for  an  informal  hearing  with  a 
complete  and  verbatim  record,  or  if  the  firm  elects,  an  opportuni- 
ty to  present  information  and  arguments  in  writing  for  a written 
record  review,  without  going  to  a hearing.  Such  a reasonable  cause 
notice  shall  be  sent  to  the  DBE  firm  by  certified  U.S.  mail,  return 
receipt  requested.  An  informal  hearing  or  written  record  review 
will  be  conducted  and  decided  by  an  independent  hearing  officer 
for  MoDOT.  In  the  event  the  firm  requests  either  an  informal  hear- 
ing or  a written  record  review  of  a reasonable  cause  determination, 
MoDOT  shall  bear  the  burden  of  proving,  by  a preponderance  of 
the  evidence,  that  the  firm  does  not  meet  the  certification  standards 
of  49  CFR  part  26  and  this  chapter.  If  the  firm  does  not  request 
either  an  informal  hearing  or  the  opportunity  for  a written  record 
review  within  fifteen  (15)  days  after  the  date  the  firm  receives  the 
reasonable  cause  notice,  as  shown  on  the  return  receipt  card,  then 
the  file  MoDOT’s  External  Civil  Rights  Unit  has  developed  on  this 
eligibility  complaint  (along  with  any  sworn  affidavits  of  the  staff 
or  others)  shall  be  turned  over  to  the  independent  hearing  officer 
to  determine  if,  by  a preponderance  of  the  evidence  present  in  the 
file  before  the  hearing  officer,  MoDOT  has  proven  that  the  firm 
does  not  meet  the  certification  standards  of  49  CFR  part  26  and 
this  chapter. 

(5)  The  Confidentiality  of  Information  on  a Complainant. 
Pursuant  to  49  CFR  sections  26.87(a)  and  26.109(b),  the  identity 
of  complainants  shall  be  kept  confidential  by  MoDOT  and  all  its 
staff,  including  its  hearing  officer,  at  the  complainant’s  election.  If 
such  confidentiality  will  hinder  the  investigation,  proceeding  or 
hearing,  or  result  in  a denial  of  appropriate  administrative  due 
process  to  the  firm,  its  owners  or  other  parties,  then  MoDOT  shall 
advise  the  complainant  to  determine  if  the  complainant  will  waive 
the  privilege  of  confidentiality.  Complainants  shall  be  advised  that 
in  some  circumstances,  their  failure  to  waive  the  privilege  may 
result  in  the  closure  of  the  investigation  or  dismissal  of  the  pro- 
ceeding or  informal  hearing,  if  the  allegations  cannot  be  estab- 
lished without  actually  or  effectively  disclosing  the  identity  of  the 
complainant.  Complainants  shall  further  be  notified  that  if  the  alle- 
gations of  the  complaint  cannot  be  established  by  other  available 
means,  the  complainant  shall  be  expected  to  provide  sworn  testi- 
mony at  an  informal  hearing  or  else  a sworn  affidavit  for  a written 
record  review,  to  help  MoDOT  prove  the  firm  is  ineligible  for  cer- 
tification by  a preponderance  of  the  evidence.  If  the  complainant 
refuses  to  waive  the  confidentiality  privilege  so  as  to  disclose  his 
or  her  identity,  or  refuses  to  provide  oral  or  written  evidence 
where  necessary  to  substantiate  the  complaint,  then  MoDOT  will 
take  whatever  administrative  action  is  appropriate  on  the  com- 
plaint, including  but  not  limited  to  dismissing  the  complaint  for 
lack  of  supporting  evidence. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $8,200  in  the  aggregate.  A 
fiscal  note  containing  a detailed  estimate  has  been  filed  with  the 
secretary  of  state. 

PRIVATE  COST:  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 


Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 

I.  7 CSR  10-8.081 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.081,  Ineligibility  Complaints 


II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$8,200.00 

III.  WORKSHEET 


MoDOT’s  expenditures: 

Estimated  receipt  of  2 complaints  annually  to  process 

2 Professional  staff  - salary  of  $4 1/hr.  each 
50  hours  each  ($82  x 50  hours  = $4,100) 

$4, 100  X 2 complaints  $ 8,200.00 


TOTAL  $ 8,200.00 

IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  estimates  receiving  an  average  of  2 complaints  per  year  and  that  2 staff  people  will  spend  50 
hours  each  investigating  these  complaints. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of 
complaints  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.090  Finality  of  Department  Determinations  in  the 
Disadvantaged  Business  Enterprise  Program.  This  rule  provid- 
ed general  information  on  the  administrative  review  available  in  the 
United  States  Department  of  Transportation,  on  any  Disadvantaged 
Business  Enterprise  Program  action  or  deeision  which  is  made  by 
the  Missouri  Highways  and  Transportation  Department  or 
Commission. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1994,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  and  Title  49  Code  of  Federal  Regulations  part  23. 
Emergency  rule  field  Eeb.  15,  1996,  effective  Eeb.  25,  1996, 
expired  Aug.  22,  1996.  Original  rule  filed  Feb.  15,  1996,  effective 
Aug.  30,  1996.  Emergency  rescission  filed  May  10,  2000,  effective 
May  20,  2000,  expires  Nov.  6,  2000.  Rescinded:  Filed  May  10, 
2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.  O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.091  MoDOT  Procedures  and  Hearings  to  Remove 
a Firm’s  DBE  Eligibility 

PURPOSE:  This  rule  complies  with  the  requirements  of  49  CER 
sections  26.67,  26.87  and  26.89,  by  specifying  the  grounds  for 
which  MoDOT  may  institute  proceedings  to  remove  a firm ’s  DBE 
certification  and  eligibility,  and  the  hearing  or  other  due  process 
procedures  involved. 

(1)  Scope  of  this  Rule. 


(A)  This  rule  specifies  the  circumstanees  in  which  the  Missouri 
Department  of  Transportation  (MoDOT)  will  consider  removing 
Disadvantaged  Business  Enterprise  (DBE)  eligibility  from  a firm 
whieh  is  eurrently  certified  as  a DBE,  and  the  procedures  which 
will  be  followed  to  reach  a determination  of  eontinued  DBE  eligi- 
bility. This  rule  also  speeifies  the  procedures  which  MoDOT  will 
use  to  afford  an  individual  owner  of  a DBE-certified  firm  and  the 
firm  due  process  if  that  owner’s  status  is  ehallenged  or  suspeeted 
as  not  qualifying  that  individual  owner  as  socially  and  economi- 
cally disadvantaged  under  49  CER  part  26.  This  rule  will  apply 
to: 

1.  Complaints  of  a DBE  firm’s  ineligibility  under  49  CER 
section  26.87(a)  and  rule  7 CSR  10-8.081,  when  MoDOT  notifies 
the  DBE  firm  that  there  is  reasonable  cause  to  remove  its  DBE  eli- 
gibility on  the  basis  of  an  ineligibility  complaint  and  MoDOT’s 
review  and  investigation  of  that  eomplaint; 

2.  MoDOT-initiated  proceedings,  where  based  upon  notifica- 
tion by  the  DBE  firm  of  a change  in  its  status  or  circumstanees,  or 
other  information  whieh  eomes  to  MoDOT’s  attention,  and  after 
any  investigation  MoDOT  External  Civil  Rights  Unit  deems  appro- 
priate, the  MoDOT  staff  determine  that  there  is  reasonable  cause 
to  believe  that  a currently-eertified  DBE  firm  is  ineligible.  At  that 
time,  MoDOT  shall  provide  written  notification  to  the  DBE  firm 
by  certified  U.S.  mail,  return  receipt  requested,  that  MoDOT  pro- 
poses to  find  the  firm  ineligible  as  a DBE,  setting  forth  the  spe- 
cific reasons  for  that  proposed  determination.  This  statement  of 
reasons  for  the  finding  of  reasonable  cause  to  remove  the  firm’s 
DBE  eligibility  shall  specifically  reference  the  evidence  in  the 
record  which  MoDOT  has  developed  to  date,  on  which  each  rea- 
son is  based.  These  proceedings  also  include,  but  are  not  limited 
to,  a potential  removal  of  DBE  certification  where  MoDOT  has 
reason  to  believe  that  an  individual  owner  classified  as  socially  and 
economically  disadvantaged  is  actually  not  so  disadvantaged;  and 
the  loss  of  that  disadvantaged  status  would  likely  result  in  the 
firm’s  loss  of  DBE  eligibility; 

3.  United  States  Department  of  Transportation  (USDOT)-ini- 
tiated  proceedings,  where  a USDOT  operating  administration  has 
determined  that  information  in  MoDOT’s  records  or  other  infor- 
mation available  to  USDOT  provides  reasonable  cause  to  believe 
that  a firm  which  MoDOT  certified  as  a DBE  does  not  meet  the 
eligibility  criteria  of  49  CER  part  26.  In  such  an  event,  the 
USDOT  operating  administration  may  direct  MoDOT  to  initiate  a 
proceeding  to  remove  the  firm’s  certification.  If  USDOT  does 
direct  MoDOT  to  initiate  a proceeding  to  remove  a firm’s  certifi- 
cation, that  USDOT  operating  administration  will  provide  the  DBE 
firm  and  MoDOT  with  the  reasons  for  that  directive,  including  any 
relevant  documentation  or  other  information  available  to  USDOT. 
When  that  USDOT  action  occurs,  MoDOT  will  immediately  com- 
mence and  prosecute  a proceeding  to  remove  that  firm’s  DBE  eli- 
gibility, as  provided  by  49  CER  section  26.87(b),  and  by  paragraph 
2.  of  this  subsection,  in  accordance  with  49  CER  section  26.87(c). 

(B)  This  rule  does  not  apply  to; 

1.  Firms  which  are  seeking  initial  certification  as  a DBE,  or 
which  previously  have  been  certified  as  a DBE  but  are  undergoing 
review  to  determine  if  the  firm  will  be  certified  by  MoDOT  for  an 
additional  three  (3)-year  period.  Their  informal  hearing  or  other 
administrative  review  process  by  an  independent  hearing  officer 
within  MoDOT  after  MoDOT  External  Civil  Rights  Unit  has 
denied  the  firm’s  certification  is  addressed  in  rule  7 CSR  10- 
8.051,  section  (9); 

2.  An  individual  whose  statement  of  personal  net  worth  shows 
that  the  individual  owner’s  personal  net  worth  exceeds  $750,000, 
and  so  that  individual’s  presumption  of  economic  disadvantage  is 
rebutted.  In  that  event,  MoDOT  will  simply  notify  that  individual 
owner  and  the  DBE  firm  in  question  in  writing  by  U.S.  mail  that 
this  owner  is  not  economically  disadvantaged  and  can  no  longer  be 
used  to  support  the  firm’s  eligibility  as  a DBE.  However,  if  that 
individual’s  loss  of  economic  disadvantage  status  may  render  the 
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firm  ineligible  as  a DBE  (which  will  usually  be  the  case  when  an 
individual  owner  ceases  to  be  economically  disadvantaged),  then 
MoDOT  will  immediately  commenee  and  prosecute  a proceeding 
to  remove  that  firm’s  DBE  eligibility,  as  provided  by  49  CFR  sec- 
tion 26.87(b)  and  by  paragraph  (1)(A)2.  of  this  rule; 

3.  An  individual  owner  of  a DBE  firm  where  MoDOT  has 
reasonable  cause  to  believe  that  such  individual  is  not  socially 
and/or  economically  disadvantaged,  but  that  individual  is  only  a 
minority  owner  and  has  no  real  eontrol  over  the  DBE  firm,  so  his 
or  her  status  is  not  neeessary  to  eontinue  the  firm’s  DBE  eligibil- 
ity. Under  those  eireumstances,  MoDOT  may  take  no  immediate 
action,  but  may  wait  to  resolve  that  issue  when  the  firm  next 
applies  for  certifieation.  However,  if  that  individual’s  loss  of  social 
and/or  economic  disadvantage  status  could  possibly  render  that 
firm  ineligible  as  a DBE  (which  will  usually  be  the  case  when  an 
individual  owner  ceases  to  be  socially  and  economically  disadvan- 
taged), then  MoDOT  will  immediately  commence  and  prosecute  a 
proceeding  to  determine  whether  that  individual’s  presumption  of 
social  and/or  economic  disadvantage  should  be  rebutted,  and  if  so, 
whether  MoDOT  should  remove  that  firm’s  DBE  eligibility,  as 
provided  by  49  CER  section  26.87(b)  and  by  paragraph  (1)(A)2.  of 
this  rule. 

(2)  MoDOT  Hearing  or  Other  Due  Process  Review.  When 
MoDOT  notifies  a firm  that  there  is  reasonable  cause  to  remove  its 
DBE  eligibility  for  any  basis  specified  in  section  (1)  of  this  rule, 
MoDOT  will  follow  the  procedures  required  by  49  CFR  section 
26.87(d),  and  offer  the  DBE  firm  an  opportunity  for  an  informal 
hearing  with  a complete  and  verbatim  record,  or  if  the  firm  elects, 
an  opportunity  to  present  information  and  arguments  in  writing  for 
a written  record  review,  without  going  to  a hearing.  Such  a rea- 
sonable cause  notice  shall  be  sent  to  the  DBE  firm  by  certified 
U.S.  mail,  return  receipt  requested.  Such  an  informal  hearing  or 
written  record  review  will  be  conducted  and  decided  by  an  inde- 
pendent hearing  officer  for  MoDOT.  In  the  event  the  firm  requests 
either  an  informal  hearing  or  a written  record  review  of  the  rea- 
sonable cause  determination,  MoDOT  shall  bear  the  burden  of 
proving,  by  a preponderance  of  the  evidence,  that  the  firm  does  not 
meet  the  certification  standards  of  49  CFR  part  26  and  this  chap- 
ter. If  the  firm  does  not  request  either  an  informal  hearing  or  the 
opportunity  for  a written  record  review  within  thirty  (30)  days  after 
the  date  the  firm  receives  the  reasonable  cause  notice,  as  shown  on 
the  return  receipt  card,  then  the  file  MoDOT’s  External  Civil 
Rights  Unit  has  developed  on  this  eligibility  complaint  (along  with 
any  sworn  affidavits  of  the  staff  or  others)  shall  be  turned  over  to 
the  independent  hearing  officer  to  determine  if,  by  a preponder- 
ance of  the  evidence  present  in  the  file  before  the  hearing  officer, 
MoDOT  has  proven  that  the  firm  does  not  meet  the  certification 
standards  of  49  CFR  part  26  and  this  chapter. 

(3)  The  Hearing  Officer.  The  hearing  officer  which  conducts  the 
informal  hearing  or  written  record  review  shall  also  determine  the 
decision  in  that  proceeding  for  MoDOT.  The  hearing  officer  shall 
be  knowledgeable  about  the  DBE  certification  requirements  of  49 
CFR  part  26  and  this  chapter.  At  MoDOT’s  sole  election,  the 
hearing  officer  may  be  a licensed  attorney,  a registered  profession- 
al engineer,  or  any  other  qualified  individual.  If  the  hearing  offi- 
cer is  not  a licensed  attorney,  the  hearing  officer  may  have  present 
or  receive  assistance  from  a licensed  attorney  knowledgeable  about 
the  DBE  Program,  to  aid  and  advise  the  hearing  officer  on  evi- 
dentiary issue  rulings  and  other  legal  or  procedural  questions.  In 
any  event,  the  hearing  officer  will  not  be  from  MoDOT’s  External 
Civil  Rights  Unit,  and  will  not  take  any  direction  from  that  unit, 
its  personnel,  or  other  MoDOT  personnel  who  may  have  taken  part 
in  actions  leading  to  the  reasonable  cause  determination,  or  in 
seeking  to  implement  the  proposal  to  remove  the  firm’s  DBE  eli- 
gibility. The  hearing  officer  shall  decide  all  evidentiary  or  other 
procedural  issues  which  arise  in  the  course  of  the  informal  hearing 


or  written  record  review  proceedings,  as  well  as  solely  issuing  the 
final  written  determination  of  the  firm’s  DBE  eligibility  for 
MoDOT.  The  hearing  officer  shall  also  be  the  sole  judge  of  the 
credibility  of  witnesses  in  any  MoDOT  informal  hearing  or  writ- 
ten record  review. 

(4)  The  Informal  Hearing  Process. 

(A)  If  a DBE  firm  requests  an  informal  hearing  to  resolve  the 
question  of  its  DBE  eligibility,  that  informal  hearing  shall  be  held 
at  a location  of  MoDOT’s  choosing  in  Missouri  before  a notary 
public  who  will  administer  oaths,  and  who  will  prepare  a complete 
and  verbatim  written  record  of  the  hearing  at  MoDOT’s  expense. 
The  informal  hearing  is  not  a “contested  case’’  under  the  provi- 
sions of  Chapter  536,  RSMo.  The  DBE  firm  and/or  its  owners 
need  not  be  represented  by  an  attorney  licensed  to  practice  in 
Missouri,  but  they  have  the  right  to  such  legal  representation  dur- 
ing the  informal  hearing  process  if  they  so  choose.  The  DBE  firm 
may  be  represented  by  a controlling  owner,  to  the  extent  that  prac- 
tice does  not  constitute  the  unauthorized  practice  of  law.  MoDOT 
shall  be  represented  by  a member  of  the  External  Civil  Rights 
Unit,  and  by  a licensed  attorney. 

(B)  At  least  ten  (10)  days  prior  to  an  informal  hearing,  the 
MoDOT  External  Civil  Rights  Unit  shall  provide  the  DBE  firm 
and  the  hearing  officer  with  a copy  of  the  entire  record  pertinent 
to  the  issues,  upon  which  the  reasonable  cause  findings  were 
made.  That  record  shall  be  received  into  evidence  over  any  objec- 
tion. The  DBE  firm  and  MoDOT  shall  have  the  right  to  supple- 
ment the  record  prior  to  or  at  the  time  of  the  informal  hearing,  by 
affidavit  or  other  written  documentation,  as  well  as  by  sworn  tes- 
timony given  during  the  hearing.  Within  reason,  all  notarized  affi- 
davits sworn  or  affirmed  under  penalty  of  perjury,  and  all  other 
competent  and  relevant  evidence  presented  by  the  parties,  shall  be 
received  by  the  hearing  officer  and  considered  for  what  it  is  worth. 
However,  as  to  any  affidavits  or  other  documentary  evidence  which 
are  disputed  or  objected  to  upon  the  record,  the  objecting  party 
may  present  opposing  sworn  verbal  testimony  or  affidavits  at  a 
later  date  (if  the  hearing  officer  deems  that  necessary),  to  be 
scheduled  by  the  hearing  officer  so  as  to  give  the  objecting  party 
a fair  and  reasonable  opportunity  to  respond.  If  a party  wishes  to 
do  so,  that  party  may,  in  addition  to  cross-examination  of  an 
adverse  witness,  present  one  or  more  sworn  witnesses  to  rebut  oral 
or  written  testimony  given  previously  at  the  informal  hearing. 

(C)  All  witnesses  shall  be  sworn  by  the  notary  public,  or  declare 
or  affirm  their  testimony  under  penalty  of  perjury,  in  accordance 
with  section  492.060,  RSMo  and  49  CFR  part  26,  before  they  are 
permitted  to  testify.  Sworn  testimony  may  be  given  in  statement 
form  or  in  question  and  answer  form.  Each  witness  shall  be  sub- 
ject to  cross-examination.  Depositions  for  testimonial  purposes 
may  be  used  when  agreed  to  by  both  parties  and  when  the  witness 
agrees  to  appear  voluntarily.  Or,  a deposition  may  be  used  if  a 
Missouri  court  so  orders  and/or  issues  a subpoena  or  subpoena 
duces  tecum  to  compel  the  witness’s  attendance  and  testimony 
under  such  terms  and  conditions  as  the  court  deems  appropriate, 
in  order  to  provide  a fair  proceeding  and  due  process  to  each  party. 
Any  opening  or  closing  statements  requested  by  the  hearing  offi- 
cer from  counsel  or  other  party  representatives  shall  not  be  con- 
sidered as  evidence,  unless  they  are  given  as  sworn  testimony,  or 
affirmed  or  declared  under  penalty  of  perjury,  and  they  are  subject 
to  cross-examination  by  the  opposing  party.  Any  party,  during  the 
presentation  of  its  case  in  chief  or  in  its  rebuttal  evidence,  may  call 
as  a witness  any  person  or  party  present;  but  the  hearing  officer 
has  no  authority  to  issue  subpoenas  or  subpoenas  duces  tecum  to 
compel  testimony  or  the  production  of  evidence. 

(D)  In  proceedings  where  there  is  a complaining  witness  who 
has  agreed  to  be  identified  and  to  disclose  all  of  its  prior  submis- 
sions and  complaints  to  the  DBE  firm,  or  in  other  proceedings 
under  this  rule  upon  written  application  to  all  parties;  where  the 
hearing  officer  deems  it  appropriate  and  in  the  best  interests  of 
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developing  a fair  and  complete  reeord;  a complaining  witness  may 
be  authorized  to  participate  as  an  additional  party  at  the  hearing, 
to  present  relevant  and  competent  evidenee  and  testimony,  and  to 
cross-examine  and  rebut  witnesses  and  testimony,  concerning 
whether  the  DBE  firm  should  remain  certified  and  eligible. 
Provided,  however,  that  MoDOT  shall  also  retain  the  full  right  and 
opportunity  to  present  its  relevant,  eompetent  and  substantial  evi- 
dence and  testimony  on  the  eligibility  issues,  and  to  eross-examine 
and  rebut  opposing  witnesses. 

(E)  As  time,  the  interests  of  fairness,  or  seheduling  needs  may 
require,  the  hearing  officer  may  continue  or  reschedule  an  infor- 
mal hearing,  to  begin  or  to  resume  on  a specific  date,  at  the  same 
or  at  another  location.  However,  the  hearing  officer  is  not  com- 
pelled to  eonsider  or  rule  favorably  upon  a written  or  oral  request 
for  a continuance  or  for  resumption  of  the  hearing  on  a later  date, 
except  when  that  is  required  to  provide  the  minimum  due  process 
required  for  a fair  hearing,  sueh  as  when  a later  resumption  may 
be  warranted  to  provide  an  opportunity  to  complete  a party’s  case 
in  chief,  or  to  rebut  unexpeeted  opposing  testimony  and  evidence. 
During  the  rebuttal  phase  of  the  informal  hearing,  no  new  oral, 
written,  documentary  or  other  evidence  should  be  received  unless 
it  is  relevant  to  rebut  evidence  previously  presented  by  an  oppos- 
ing party. 

(E)  A reasonable  time  after  the  conclusion  of  a hearing,  the 
hearing  officer  shall  provide  each  party  with  a complete  eopy  of 
the  transcript  and  the  rest  of  the  record  evidence  upon  request,  if 
that  party  is  willing  to  pay  MoDOT  for  the  actual  cost  of  prepar- 
ing a complete  copy  of  the  reeord.  If  any  party  so  requests,  the 
hearing  officer  shall  afford  eaeh  party  the  opportunity  to  file  a 
brief  with  proposed  findings  of  fact  and  a recommended  decision, 
which  should  be  complete  with  citations  to  the  reeord  and  to  other 
supporting  reeord  evidence,  on  a date  specified. 

(G)  As  specified  in  49  CFR  section  26.87(d)(1),  MoDOT  bears 
the  burden  of  proving,  by  a preponderance  of  the  evidenee,  that  the 
firm  does  not  meet  the  DBE  eertification  standards  of  49  CER  part 
26,  before  the  hearing  officer  may  issue  a decision  that  the  firm  is 
no  longer  eligible  for  DBE  certification. 

(5)  The  Written  Record  Review. 

(A)  If  a DBE  firm  requests  a written  record  review  to  resolve 
the  question  of  its  DBE  eligibility,  the  MoDOT  External  Civil 
Rights  Unit  shall  provide  the  DBE  firm  by  certified  U.S.  mail, 
return  reeeipt  requested,  and  the  independent  hearing  officer  with 
a eopy  of  the  entire  record  pertinent  to  the  issues  upon  which  the 
reasonable  eause  findings  were  made.  That  record  shall  contain 
one  or  more  sworn  affidavits  or  certifications,  or  possibly  verba- 
tim records  of  sworn  verbal  statements  made  under  oath,  affirma- 
tion or  other  declaration  under  penalty  of  perjury.  That  record 
shall  be  received  into  evidence  by  the  hearing  officer  over  any 
objection  of  the  firm  or  its  owners. 

(B)  The  DBE  firm  shall  have  up  to  thirty  (30)  days  after  the  date 
the  External  Civil  Rights  Unit  mails  the  entire  record  to  the  firm 
in  order  to  supplement  that  record  with  its  own  evidence,  includ- 
ing affidavits  and  other  sworn  documents.  Provided,  that  if  the 
DBE  firm  intends  to  submit  any  verbatim  records  of  sworn  verbal 
statements,  the  firm  or  its  legal  counsel  must  make  arrangements 
with  the  MoDOT  External  Civil  Rights  Unit  so  that  legal  counsel 
for  MoDOT  (an  attorney  who  is  not  the  hearing  officer)  may  be 
present  when  the  sworn  statement  is  made,  so  MoDOT  can  also 
examine  the  witness;  and  the  DBE  firm  may  not  use  or  abuse  this 
process  in  lieu  of  having  an  informal  hearing.  Upon  good  cause 
shown,  the  independent  MoDOT  hearing  officer  may  extend  the 
time  available  to  the  DBE  firm  to  submit  its  supplement  to  the 
record  opposing  the  removal  of  eligibility. 

(C)  Within  fifteen  (15)  days  after  the  DBE  firm  has  submitted 
its  supplement  to  the  written  record  to  both  the  independent  hear- 
ing officer  and  the  attorney  for  the  MoDOT  External  Civil  Rights 
Unit,  the  MoDOT  External  Civil  Rights  Unit’s  attorney  may 


request  the  hearing  officer  in  writing  to  be  granted  leave  to  present 
additional  sworn  written  evidence,  solely  to  rebut  any  evidence 
submitted  by  the  DBE  firm  or  its  legal  counsel.  The  written 
motion  and  showing  of  good  cause  must  be  sent  to  the  DBE  firm 
(or  its  legal  counsel)  and  must  describe  specifically  what  addition- 
al sworn  evidence  the  MoDOT  External  Civil  Rights  Unit  intends 
to  develop,  the  identity  of  each  additional  witness,  and  what  each 
witness  is  expected  to  testify  to  in  rebuttal.  Upon  good  cause 
shown,  and  after  consideration  of  any  written  suggestions  of  the 
DBE  firm  or  its  legal  counsel,  the  hearing  officer  may  grant 
MoDOT  leave  to  supplement  the  written  record,  under  such  terms 
and  conditions  as  the  hearing  officer  deems  appropriate  to  assure 
a fair  and  accurate  written  record. 

(D)  If  any  party  so  requests  the  hearing  officer  in  writing  before 
the  written  record  is  complete,  the  hearing  officer  shall  afford  each 
party  the  opportunity  to  file  a brief  with  proposed  findings  of  fact 
and  a recommended  decision,  which  should  be  complete  with  cita- 
tions to  the  record  evidence,  on  a date  specified. 

(E)  As  specified  in  49  CFR  section  26.87(d)(3),  MoDOT 
External  Civil  Rights  Unit  and  its  counsel  bear  the  burden  of  prov- 
ing, by  a preponderance  of  the  evidence,  that  the  firm  does  not 
meet  the  DBE  certification  standards  of  49  CFR  part  26,  before 
the  hearing  officer  may  issue  a decision  that  the  firm  is  no  longer 
eligible  for  DBE  certification. 

(6)  The  Hearing  Officer’s  Determination.  At  a reasonable  time 
after  the  conclusion  of  the  informal  hearing  or  the  written  record 
development  phase,  and  any  subsequent  briefing,  the  independent 
hearing  officer  shall  issue  written  findings  and  a determination  of 
DBE  eligibility  of  the  firm  in  accordance  with  49  CFR  section 
26.87(f)  and  (g),  supported  by  citations  to  the  record.  The  writ- 
ten findings  and  determination  shall  be  mailed  to  the  firm  by  cer- 
tified U.S.  mail,  return  receipt  requested,  and  also  served  on 
MoDOT  External  Civil  Rights  Unit  counsel;  plus  a copy  shall  be 
mailed  to  any  third-party  complainant  or  USDOT  operating  admin- 
istration which  caused  the  proceeding  to  be  initiated.  If  the  hear- 
ing officer  finds  that  the  MoDOT  External  Civil  Rights  Unit  failed 
to  prove  by  a preponderance  of  the  evidence  that  the  firm  does  not 
meet  the  certification  standards  for  DBEs  in  49  CFR  part  26,  then 
the  hearing  officer  shall  determine  that  the  firm  retains  its  status 
as  a DBE  firm.  If  the  hearing  officer  finds  that  the  preponderance 
of  the  evidence  shows  that  the  firm  does  not  meet  any  one  certifi- 
cation standard  for  DBE  certification  in  49  CFR  part  26,  then  the 
hearing  officer  shall  notify  the  firm  in  the  written  determination 
that  effective  that  date,  the  firm  has  been  declared  ineligible  as  a 
DBE,  and  has  been  removed  from  the  MoDOT  roster  of  eligible, 
certified  DBE  firms,  plus  the  consequences  of  that  action.  If  the 
hearing  officer’s  decision  is  to  remove  the  firm’s  DBE  certification 
eligibility,  the  written  findings  and  determination  shall  also  include 
the  required  notice  of  the  availability  of  an  appeal  of  the  removal 
of  eligibility  to  USDOT  under  49  CFR  sections  26.87(g)  and  (j), 
and  26.89.  Also,  if  the  proceedings  were  initiated  based  upon  a 
third-party  complaint  of  ineligibility  and  the  hearing  officer  has  not 
determined  that  the  firm  is  ineligible  for  DBE  certification,  the 
written  findings  and  determination  shall  include  the  required 
notice  of  the  availability  of  an  appeal  to  USDOT  by  the  com- 
plainant, under  49  CFR  section  26.89(a)(2). 

(7)  MoDOT  Action  Resulting  From  a Removal  of  DBE  Eligibility. 
If  the  determination  of  the  independent  hearing  officer  is  to  remove 
the  firm’s  DBE  certification  and  eligibility,  then  MoDOT  External 
Civil  Rights  Unit  staff  shall  separately  but  promptly  take  the 
actions  required  by  49  CFR  section  26.87(i).  Also,  MoDOT’s  res- 
ident engineers  and  their  staff  shall  take  any  other  or  related 
actions  which  may  be  required  by  the  USDOT-assisted  contracts  on 
which  the  firm  was  working,  whose  DBE  eligibility  has  now  been 
removed. 
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(8)  The  Finality  of  MoDOT’s  Determination.  The  determination  of 
the  hearing  officer  under  this  rule  is  final  as  to  MoDOT,  but  that 
determination  remains  appealable  to  USDOT  under  the  provisions 
of  49  CFR  sections  26.87  and  26.89,  and  until  USDOT  has 
resolved  such  an  appeal,  the  determination  is  not  final  under  49 
CFR  part  26.  Therefore,  for  purposes  of  Missouri  law,  the 
MoDOT  determination  is  not  a final  state  administrative  decision, 
and  it  is  not  subject  to  judicial  review  in  Missouri’s  courts  under 
the  provisions  of  Chapter  536,  RSMo,  or  49  CFR  part  26. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $67,500  in  the  aggregate. 
A fiscal  note  containing  a detailed  estimate  has  been  filed  with  the 
secretary  of  state. 

PRIVATE  COST:  This  proposed  rule  is  estimated  to  cost  contrac- 
tors $40, 000  in  the  aggregate.  A fiscal  note  containing  a detailed 
estimate  has  been  filed  with  the  secretary  of  state. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 


I.  7 CSR  10-8.091 

Title;  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.091,  MoDOT  Procedures  and  Hearings  to  Remove  a Firm’s  DBE  Eligibility 

II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missoxjri  Department  of  Transportation 

$67,500.00 

III.  WORKSHEET 

MoDOT’s  expenditures: 

Estimated  5 firms  will  be  removed  from  DBE  eligibility 

MoDOT  estimates  expending  $ 13,500  for  preparing  and  holding  hearings 
for  each  DBE  firm  removed  from  eligibility 

($13,500  X 5 firms)  $67,500.00 


TOTAL  $ 67,500.00 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  estimates  that  5 firms  will  be  removed  from  DBE  eligibility  per  year.  MoDOT  estimates 
expending  $13,500  in  staff  salary  for  the  hearing  process  for  each  DBE  firm..  During  the  FY  2000  5 firms  were 
removed  from  DBE  eligibility.  However,  the  hearing  is  a new  process  and  it  is  impossible  to  determine  the  actual 
cost. 


(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of  firms 
removed  from  DBE  eligibility  and  hearings  held  will  vary  from  year  to  year  and  are  almost  impossible  to  predict 
accurately. 
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FISCAL  NOTE 
PRIVATE  ENTITY  COST 


I.  7 CSR  10-8.091 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.091,  MoDOT  Procedures  and  Hearings  to  Remove  a Firm’s  DBE  Eligibility 

II.  SUMMARY  OF  FISCAL  IMPACT 


Estimate  of  number  of  entities  by 
class  which  would  likely  be  affected 
by  adoption  of  rule: 

Classification  by  types  of  the 
business  entities  which  would  likely 
be  affected: 

Estimate  in  the  aggregate  as  to  the 
cost  of  compliance  with  the  rule  by 
the  affected  entities: 

5 

Contractors 

$ 40,000.00 

III.  WORKSHEET 

5 DBE  firms  removed  from  eligibility 

Estimated  cost  of  $8,000  to  each  firm  to  prepare  for 

Hearing  (5  firms  x $8,000)  $ 40,000.00 


TOTAL  $ 40,000.00 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Contractors  is  based  upon  the  following  assumptions  and  methodology: 

(a)  During  FY  2000  there  were  5 firms  removed  from  DBE  eligibility.  MoDOT  estimates  that  a firm  will 
expend  approximately  $8,000  to  prepare  for  a hearing.  However,  the  hearing  is  a new  process  and  it  is  impossible  to 
determine  the  actual  cost. 

(b)  These  private  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of  firms 
removed  fi'om  DBE  eligibility  and  hearings  held  will  vary  fi-om  year  to  year  and  are  almost  impossible  to  predict 
accurately. 
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Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.101  The  Effect  of  a USDOT  Certification  Appeai 

PURPOSE:  This  rule  advises  of  the  legal  effect  of  a USDOT  DBE 
certification  appeal  upon  MoDOT,  and  upon  the  other  parties 
involved. 

(1)  United  States  Department  of  Transportation  (USDOT)  Appeal 
Determination  Binding  Upon  Missouri  Department  of  Transporta- 
tion (MoDOT).  If  an  appeal  of  a MoDOT  disadvantaged  business 
enterprise  (DBE)  certifieation  action  is  taken  to  USDOT  under  49 
CFR  seetion  26.89,  the  resulting  USDOT  determination  is  binding 
upon  MoDOT,  but  not  necessarily  other  recipients;  under  49  CFR 
section  26.91(a).  MoDOT  shall  then  take  any  actions  required  by 
49  CFR  section  26.91(b). 

(2)  USDOT  Appeal  Determination  Not  Binding  Upon  MoDOT.  If 
an  appeal  of  another  USDOT  recipient’s  DBE  certification  removal 
or  denial  action  is  taken  to  USDOT  under  49  CFR  section  26.89 
and  USDOT  upholds  that  other  recipient’s  denial  of  certification  or 
removal  of  DBE  eligibility,  MoDOT  is  not  governed  by  that  deter- 
mination, but  MoDOT  may  commence  a proceeding  to  remove  the 
firm’s  DBE  eligibility  with  MoDOT  under  49  CFR  section  26.87, 
as  provided  in  49  CFR  section  26.91(c).  In  such  a proceeding, 
MoDOT  shall  not  remove  the  firm’s  eligibility  until  a proceeding 
under  rule  7 CSR  10-8.091  is  concluded,  and  the  hearing  officer 
determines  in  that  proceeding  that  the  firm’s  eligibility  should  be 
removed.  Likewise,  if  USDOT  has  reversed  the  decision  of  anoth- 
er recipient  to  deny  certification  or  remove  a firm’s  eligibility,  then 
under  49  CFR  section  26.91(c)  MoDOT  shall  take  that  USDOT 
determination  into  consideration,  but  MoDOT  is  not  required  to 
certify  the  same  firm  based  upon  that  USDOT  decision. 

(3)  Judicial  Review  of  a USDOT  Determination.  Judicial  review  of 
a USDOT  appeal  determination  of  a denial  of  DBE  certification, 
or  of  the  removal  of  a firm’s  DBE  eligibility,  whether  that  USDOT 
appeal  is  from  MoDOT  or  another  recipient’s  determination,  is  not 
subject  to  the  provisions  of  Chapter  536,  RSMo,  and  it  does  not 
lie  in  the  state  courts  of  Missouri. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST;  This  proposed  rule  will  not  cost  state  agencies  or 
political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST;  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 


Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.111  Prompt  Payment,  Record  Keeping  and  Audit 
Requirements 

PURPOSE:  This  rule  sets  forth  the  DBE  Program  requirements  for 
the  prompt  payment  of  contractors,  subcontractors  and  suppliers, 
plus  related  record  keeping  and  audit  requirements,  on  federally- 
assisted  contracts  awarded  by  MoDOT  or  any  other  Missouri 
recipient  receiving  USDOT  funding  through  MoDOT. 

(1)  Prompt  Payment  Requirements. 

(A)  Missouri  Department  of  Transportation  (MoDOT)  pays  all 
contractors  the  sums  due  them,  and  when  they  are  due,  in  compli- 
ance with  state  and  federal  law,  including  but  not  limited  to  section 
34.057,  RSMo.  In  turn,  MoDOT  and  United  States  Department  of 
Transportation  (USDOT)  in  49  CFR  section  26.29(a),  both  require 
that  all  contractors  pay  all  subcontractors  and  suppliers  for  their 
satisfactory  performance  of  services  or  sale  of  materials  and  sup- 
plies, in  compliance  with  the  Missouri  Prompt  Payment  Statute, 
section  34.057,  RSMo.  MoDOT  and  USDOT  also  require  the 
return  of  all  retainage  withheld  from  any  subcontractor  promptly 
within  the  period  allowed  by  section  34.057,  RSMo,  after  that  sub- 
contractor’s work  is  satisfactorily  completed.  For  the  purposes  of 
compliance  with  the  prompt  payment  requirements  of  49  CFR  part 
26: 

1.  A subcontractor  has  satisfactorily  completed  its  work  if 
MoDOT  has  paid  the  contractor  for  all  the  work  which  the  sub- 
contractor was  to  (and  did)  perform,  and  MoDOT  has  accepted 
from  the  contractor  by  partial  acceptance  or  final  acceptance,  those 
portions  of  the  project  containing  all  of  the  subcontractor’s  work; 

2.  A subcontractor  has  satisfactorily  completed  its  work  if 
MoDOT  has  paid  the  contractor  for  all  the  work  which  the  sub- 
contractor was  to  (and  did)  perform,  and  if  the  subcontractor  has 
fulfilled  all  of  its  obligations  to  the  prime  contractor  and  to 
MoDOT,  for  and  incident  to  that  subcontract  work; 

3.  For  purposes  of  compliance  with  49  CFR  section  26.29(a), 
MoDOT  reserves  the  optional  and  discretionary  right  to  determine 
if  a subcontractor  has  satisfactorily  completed  all  of  its  subcontract 
work,  including  all  of  its  obligations  to  the  prime  contractor  and  to 
MoDOT  for  and  incident  to  that  subcontract  work.  MoDOT  shall 
not  make  such  a determination  of  satisfactory  completion  unless 
MoDOT  has  received  a written  complaint  from  or  on  behalf  of  a 
subcontractor,  and  MoDOT  has  contacted  both  the  subcontractor 
and  the  prime  contractor  for  further  information.  MoDOT  shall 
not  make  a determination  of  satisfactory  completion  unless 
MoDOT  is  firmly  convinced  that  the  subcontractor  has  fulfilled  all 
of  its  obligations  to  the  prime  contractor  and  to  the  commission; 
and  the  subcontract  work  has  been  accepted  by  MoDOT  or  is  now 
acceptable  to  MoDOT  as  satisfactory  in  all  respects.  The  prime 
contractor  must  provide  MoDOT  and  the  subcontractor  with  legal 
justification  in  writing  under  section  34.057,  RSMo  as  to  why  full 
payment  is  not  yet  due  and  owing  to  the  subcontractor.  If  MoDOT 
determines  in  writing  that  the  subcontractor  has  completed  all  of 
its  project  subcontract  obligations  to  the  prime  contractor  and  to 
the  commission,  MoDOT  shall  provide  copies  of  that  written 
determination  to  the  subcontractor  and  to  the  prime  contractor. 
Within  the  time  provided  by  section  34.057,  RSMo,  the  prime  con- 
tractor should  then  complete  payment  to  that  subcontractor. 
However,  the  final  resolution  of  any  outstanding  dispute  between  a 
prime  contractor  and  a subcontractor  over  the  issue  of  whether  the 
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subcontractor  was  promptly  and  fully  paid  for  its  project  work 
remains  with  Missouri’s  courts,  under  section  34.057,  RSMo; 

4.  MoDOT  has  and  will  continue  to  have  a complaint  process 
for  any  subcontractor  (regardless  of  whether  it  is  a DBE  firm) 
which  believes  it  has  not  been  paid  in  a timely  manner  for  its  com- 
pleted project  work.  When  a written  complaint  is  received  by  the 
MoDOT  project  resident  engineer,  MoDOT  project  office  person- 
nel shall  conduct  a review  of  the  project  work  status,  payments 
made  to  the  prime  contractor,  project  payments  the  prime  contrac- 
tor has  made  to  the  subcontractor,  other  contract  and  subcontract 
compliance  by  both  parties,  in  consideration  of  the  allegations 
made  by  the  complainant.  A written  response  shall  be  prepared  by 
MoDOT  and  mailed  or  delivered  to  the  prime  contractor  and  the 
subcontractor.  The  MoDOT  project  office  will  continue  to  moni- 
tor the  situation  until  it  is  apparent  that  both  parties  are  satisfied. 
If  the  subcontractor  has  not  been  paid  in  full  by  the  prime  con- 
tractor at  the  time  the  prime  contractor  submits  final  payment  doc- 
umentation to  MoDOT,  the  prime  contractor’s  legal  justification 
for  why  the  subcontractor  has  not  been  paid  in  full  must  be  noted 
as  an  amendment  to  the  assurance  of  satisfaction  of  all  claims.  If 
there  is  no  amendment  and  the  subcontractor’s  claim  for  payment 
is  not  satisfied,  the  prime  contractor  will  not  receive  final  payment 
from  MoDOT  until  the  prime  contractor  has  submitted  to  MoDOT 
satisfactory  legal  justification  for  not  paying  the  subcontractor,  as 
an  amendment  to  the  final  payment  documentation.  The  final  res- 
olution of  any  outstanding  dispute  between  a prime  contractor  and 
a subcontractor  over  the  issue  of  whether  the  subcontractor  was 
promptly  and  fully  paid  for  its  project  work  remains  with 
Missouri’s  courts,  under  section  34.057,  RSMo. 

(B)  As  USDOT  requires,  this  prompt  return  of  retainage  to  every 
subcontractor  is  not  discretionary  upon  the  contractor’s  determi- 
nation that  the  subcontractor’s  work  is  satisfactorily  completed. 
Instead,  if  MoDOT  has  paid  the  contractor  for  all  the  work  which 
the  subcontractor  was  to  (and  did)  perform,  and  MoDOT  has 
determined  under  this  rule  and  49  CFR  part  26  that  the  subcon- 
tractor’s work  was  completed  satisfactorily,  then  the  contractor 
must  promptly  make  any  remaining  payments  to  and  return  all 
retainage  withheld  from  that  subcontractor,  or  risk  liability  under 
the  terms  of  section  34.057,  RSMo.  However,  the  final  resolution 
of  any  outstanding  dispute  between  a prime  contractor  and  a sub- 
contractor over  the  issue  of  whether  the  subcontractor  was  prompt- 
ly and  fully  paid  for  its  project  work  remains  with  Missouri’s 
courts,  under  section  34.057,  RSMo. 

(C)  Except  as  modified  by  this  rule,  each  contractor  must  com- 
ply with  all  other  provisions  and  requirements  of  section  34.057, 
RSMo.  These  requirements  apply  to  each  contractor,  regardless  of 
whether  the  subcontractor  or  supplier  involved  is  a DBE-certified 
firm  or  not.  Eor  the  purposes  of  DBE  Program  administration,  the 
contractor’s  compliance  (or  not)  with  the  provisions  of  this  rule, 
shall  be  determined  by  MoDOT  External  Civil  Rights  Unit  per- 
sonnel. 

(2)  Record  Keeping  Requirements.  All  contractors  and  subcon- 
tractors must  retain  records  of  all  payments  made  or  received  relat- 
ing to  USDOT-assisted  contract  work,  for  three  (3)  years  from  the 
date  of  final  payment.  These  records,  in  all  forms  and  in  any  medi- 
um, must  be  available  for  inspection  and  copying,  upon  request 
without  prior  notification  during  normal  business  hours,  by  any 
authorized  representative  of  MoDOT  or  USDOT.  MoDOT  may 
also  obtain  and  maintain  records  of  actual  payments  made  by  con- 
tractors to  DBE  firms,  for  subcontract  or  supply  work  committed 
to  those  DBE  firms  at  the  time  of  the  USDOT-assisted  contract 
award. 

(3)  Compliance  Audits. 

(A)  USDOT,  MoDOT,  or  authorized  agents  or  representatives  of 
either  of  these  entities,  may  perform  audits  of  contract  payments  to 
contractor,  subcontractor  and  supplier  firms.  The  audits  may 


review  contractors’  payments  to  any  or  all  subcontractors  and  sup- 
pliers, whether  DBE  firms  or  not,  to  ensure  that  the  actual  amount 
paid  to  DBE  subcontractors  and  suppliers  equals  or  exceeds  the 
dollar  amounts  stated  in  the  schedule  of  DBE  participation;  that 
there  were  no  kickbacks,  rebates  or  other  concealed,  false  or 
fraudulent  payments  made  or  required;  and  that  the  contractor’s 
payments  were  made  promptly,  in  compliance  with  section  34.057, 
RSMo.  The  audits  also  may  review  compliance  with  any  other 
provisions  of  this  chapter  or  49  CFR  part  26  by  any  contractor, 
subcontractor  or  supplier.  By  participating  in  any  USDOT-assist- 
ed contract  or  subcontract  work,  or  tendering  supplies  as  a DBE 
firm  for  such  work,  each  contractor,  subcontractor  or  DBE  sup- 
plier firm  consents  to  such  audits,  and  agrees  to  provide  all  docu- 
mentation and  information  requested  during  the  audit  for  inspec- 
tion and  copying  voluntarily  and  without  charge. 

(B)  USDOT,  MoDOT,  and  other  authorized  agents  or  represen- 
tatives of  either  of  these  entities,  also  reserve  the  right  to  audit  all 
contractors,  subcontractors,  and  DBE  suppliers,  participating  in 
any  USDOT-assisted  contract  awarded  by  the  commission  or 
MoDOT,  or  awarded  by  any  recipient  of  USDOT  funding  through 
MoDOT,  to  determine  their  general  compliance  with  each  and 
every  provision  of  this  chapter  and  49  CFR  part  26.  By  participat- 
ing in  any  USDOT-assisted  contract  or  subcontract  work,  or  ten- 
dering supplies  as  a DBE  firm  for  such  work,  each  contractor,  sub- 
contractor or  DBE  supplier  firm  consents  to  such  audits,  and 
agrees  to  provide  all  documentation  and  information  requested 
during  the  audit  for  inspection  and  copying  voluntarily  and  with- 
out charge. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $131,200.  A fiscal  note 
containing  a detailed  estimate  has  been  filed  with  the  secretary  of 
state. 

PRIVATE  COST:  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 

I.  7 CSR  10-8.111 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.  Ill,  Prompt  Payment,  Recordkeeping  and  Audit  Requirements 

II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$131,200.00 

III.  WORKSHEET 


MoDOT’s  expenditures: 

MoDOT  estimates  receiving  approximately  25  complaints  annually 
from  subcontractors 

4 Professional  staff  - salary  of  $4 1/hr.  each 
32  hours  each  ($164  x 32  hours  = $5,248) 

25  firms  x $5,248  $ 131,200.00 


TOTAL  $131,200.00 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  estimates  receiving  25  complaints  annually  from  subcontractors.  This  is  a new  process  and  it 
is  impossible  to  determine  the  actual  number  of  complaints  to  be  received. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of 
complaints  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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Title  7— DEPARTMENT  OE  TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.121  MoDOT  DBE  Program  Annual  Goals  and 
Contract  Goals 

PURPOSE:  This  rule  describes  how  MoDOT  will  set  its  annual 
DBE  Program  goal,  and  its  individual  contract  goals  on  USDOT- 
assisted  contract  work. 

(1)  Annual  Overall  Program  Goal. 

(A)  The  Missouri  Department  of  Transportation  (MoDOT)  will 
set  its  annual  overall  Disadvantaged  Business  Enterprise  (DBE) 
Program  goal  (or  goals)  as  a percentage  of  all  federal  aid  highway 
funds  for  the  coming  year.  The  goal  will  be  submitted  to  USDOT 
by  August  1 of  each  year.  MoDOT  will  also  submit  a narrative  of 
the  goal-setting  process  including  participants,  the  evidence  uti- 
lized, and  adjustments  made.  The  narrative  will  state  what  per- 
centage is  expected  to  be  met  by  race-neutral  and  race-conscious 
means. 

(B)  Public  Participation.  In  order  to  ensure  public  participation, 
MoDOT  will  consult  DBE  firms,  DBE  organizations,  contractor 
organizations,  local  public  agencies,  the  general  public,  and  other 
interested  and  knowledgeable  parties.  MoDOT  will  publish  the 
proposed  overall  goal  in  general  circulation,  minority  and  female 
focused  publications,  trade  association  publications,  and  the 
MoDOT  website.  Written  comments  can  be  directed  to  MoDOT’s 
DBE  liaison  officer.  MoDOT  will  publish  a notiee  of  its  goal-set- 
ting  process  by  June  1 of  each  year  in  order  to  allow  thirty  (30) 
days  for  evidence  inspection  and  public  comment. 

(C)  Amount  of  Goal.  MoDOT  may  use  an  interim  goal-setting 
mechanism  while  it  updates  its  availability  calculation  basis  to  set 
its  DBE  goals  based  upon  the  most  legally  defensible  methodolo- 
gy. MoDOT  may  consult  with  economics  and  statistical  experts  to 
assist  in  adopting  a goal-setting  methodology  that  best  meets  the 
constitutional  requirements  of  narrow  tailoring  in  setting 
MoDOT’s  overall  DBE  goal. 

(D)  Goal-Setting  Process. 

1.  MoDOT  will  submit  its  overall  goal  to  the  United  States 
Department  of  Transportation  (USDOT)  on  August  1 of  each  year, 
commencing  with  August  1,  2000.  Before  establishing  the  overall 
goal  each  year,  MoDOT  will  consult  with  minority,  female,  and 
general  contractor  groups,  community  organizations,  and  other 
officials  or  organizations.  These  groups  include,  but  are  not  lim- 
ited to,  the  minority  contractors  associations  within  the  state. 
Women  in  Construction,  National  Association  of  Women  in 
Construction,  Kansas  City  Hispanic  Contractors  Association,  the 
Associated  General  Contractors,  Heavy  Constructors  Association, 
Associated  General  Contractors  of  St.  Louis,  St.  Louis  City,  City 
of  Kansas  City,  other  municipal  entities,  and  any  other  organiza- 
tion or  individuals  necessary  to  obtain  information  eoneerning  the 
availability  of  disadvantaged  and  non-disadvantaged  businesses,  the 
effects  of  discrimination  on  opportunities  for  DBEs,  and 
MoDOT’s  efforts  to  establish  a level  playing  field  for  the  partici- 
pation of  DBE  firms. 

2.  Following  this  consultation,  MoDOT  will  publish  a notice 
of  the  proposed  overall  goal,  informing  the  public  that  the  pro- 
posed goal  and  its  rationale  are  available  for  inspection  during  nor- 
mal business  hours  at  the  headquarters  office  for  thirty  (30)  days 
following  the  date  of  the  notice.  MoDOT  and  the  USDOT  will 
accept  comments  on  the  goals  for  forty-five  (45)  days  from  the  date 
of  the  notice.  Normally,  MoDOT  will  issue  the  notice  by  June  1 of 
each  year.  The  notice  will  include  addresses  to  which  comments 


may  be  sent  and  addresses,  including  office  and  website  addresses 
where  the  proposal  may  be  reviewed.  MoDOT  will  begin  using  the 
overall  goal  on  October  1 of  each  year,  unless  other  instructions 
have  been  received  from  USDOT. 

3.  MoDOT  will  include  a summary  of  information  and  com- 
ments received  during  this  public  participation  process  and  our 
responses  in  the  overall  goal  submission  to  the  USDOT. 

(E)  Raee-  and  Gender-Neutral  Means. 

1 . MoDOT  will  strive  to  meet  the  maximum  feasible  portion 
of  the  overall  annual  goal  by  the  race-neutral  means.  Race-neutral 
participation  involves  affirmative  action  to  assist  all  small  business 
contractors  and  subcontractors.  MoDOT  uses  the  following  race- 
neutral  means  to  increase  DBE  participation: 

A.  Where  feasible  MoDOT  will  unbundle  large  contracts  to 
make  them  accessible  to  small  businesses; 

B.  Encouraging  prime  contractors  to  subcontract  portions 
of  work  normally  done  by  their  own  forces,  when  subcontractors 
submit  a lower  quote; 

C.  Arranging  solicitations,  times  for  the  presentation  of 
bids,  quantities,  specifications,  and  delivery  schedules  in  ways  that 
facilitate  DBE,  and  other  small  businesses,  participation; 

D.  Providing  assistance  in  overcoming  limitations  such  as 
inability  to  obtain  bonding  or  financing,  by  such  means  intended 
to  provide  services  to  help  DBEs,  and  other  small  businesses,  in 
obtaining  bonding  and  financing; 

E.  Providing  technical  assistance  and  other  services; 

F.  Carrying  out  information  and  communications  programs 
on  contracting  procedures  and  specific  contract  opportunities  by 
ensuring  the  inclusion  of  DBEs,  and  other  small  businesses,  on 
mailing  lists  for  bidders,  and  ensuring  the  dissemination  bidders 
lists  of  potential  subcontractors; 

G.  Providing  services  to  help  DBEs,  and  other  small  busi- 
nesses, improve  long-term  development,  increase  opportunities  to 
participate  in  a variety  of  kinds  of  work,  handle  increasingly  sig- 
nificant projects,  and  achieve  eventual  self-sufficiency; 

H.  Ensuring  distribution  of  the  DBE  directory,  through 
print  and  electronic  means; 

I.  Assisting  DBEs  and  other  small  businesses  to  develop 
the  capability  to  utilize  emerging  technology  and  conduct  business 
through  electronic  media. 

2.  The  amount  of  the  goal  estimated  to  be  achieved  by  race- 
neutral  means  will  be  provided  upon  completion  of  the  availability 
study  and  analysis  set  out  above. 

3.  MoDOT  does  not  operate  a DBE  program  on  projects 
wholly  funded  by  state  funds,  therefore,  an  analysis  of  the  DBE 
participation  on  these  projects  participation  over  and  above  the 
USDOT-assisted  projects  goals,  and  past  participation  of  DBE 
firms  as  prime  contractors  will  be  completed  in  conjunction  with 
the  availability  analysis.  This  participation  represents  the  race- 
neutral  participation  achieved  by  MoDOT  and  will  be  used  to 
develop  a statistical  relationship  to  estimate  the  amount  expected 
to  be  achieved  by  race-neutral  means. 

4.  MoDOT  will  adjust  the  estimated  breakout  of  race-neutral 
and  race-conscious  participation  to  reflect  actual  DBE  participa- 
tion and  will  tract  and  report  race-neutral  and  race-conscious  par- 
ticipation separately.  For  reporting  purposes,  race-neutral  DBE 
participation  includes,  but  is  not  necessarily  limited  to,  the  fol- 
lowing: 

A.  DBE  participation  through  a prime  contract  a DBE 
obtains  through  customary  competitive  procurement  procedures; 

B.  DBE  participation  through  a subcontract  that  does  not 
carry  a DBE  goal; 

C.  DBE  participation  on  a prime  contract  exceeding  the 
contract  goal. 

(2)  Project  Goals  on  USDOT-Assisted  Contract  Work. 

(A)  MoDOT  will  use  contract  goals  to  meet  any  portion  of  the 
overall  goal  MoDOT  does  not  project  being  able  to  be  met  using 
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race-neutral  means.  MoDOT  will  establish  contract  goals  only  on 
those  USDOT-assisted  contracts  with  subcontracting  possibilities. 

(B)  The  External  Civil  Rights  Unit  is  responsible  for  setting  all 
DBE  goals  on  MoDOT  let  projects.  The  unit  is  also  responsible 
for  review  and  eoncurrence  on  all  off-system,  aviation,  transit, 
enhaneement,  consultant,  and  any  other  sub-recipient  project  DBE 
goal. 

(C)  The  project  goal  is  set  by  reviewing  the  type  of  project,  ele- 
ments of  work  to  be  performed,  time  frame,  geographical  location, 
history  of  DBE  and  non-DBE  usage,  and  available  DBE  firms. 
The  goal  will  be  expressed  as  a percentage  of  the  total  amount  of 
a USDOT-assisted  contract. 

(D)  MoDOT  will  always  attempt  to  ensure  that  its  DBE  Program 
continues  to  be  narrowly  tailored  to  overcome  the  effects  of  dis- 
crimination, and  MoDOT  will  adjust  its  use  of  contract  goals 
accordingly,  as  directed  in  49  CFR  section  26.51.  MoDOT  wel- 
comes all  public  comments  regarding  any  contract  goal  or  its  con- 
tract goal-setting  processes.  These  comments  should  be  made  in 
writing,  and  sent  to  MoDOT’s  external  civil  rights  administrator. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Original  rule  filed  May 
10,  2000.  Emergency  rule  filed  May  10,  2000,  effective  May  20, 
2000,  expires  Nov.  6,  2000.  Original  rule  filed  May  10,  2000. 

PUBLIC  COST;  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $39, 1 77. 60  in  the  aggre- 
gate. A fiscal  note  containing  a detailed  estimate  has  been  filed 
with  the  secretary  of  state. 

PRIVATE  COST;  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.  O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 


I.  7 CSR  10-8.121 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7CSR  10-8. 121,  MoDOT  DBE  Program  Annual  Goals  and  Contract  Goals 

II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$39,177.60 

III.  WORKSHEET 

MoDOT’s  expenditures: 

MoDOT  staff  time  setting  annual  program  and  individual 
Contract  goals 

2 Professional  staff  - total  yearly  salary  of  $48, 972/each 
40  % of  work  time  spent  setting  goals 

($97,944  X 40%)  $ 39,177,60 


TOTAL  $39,177.60 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  currently  has  2 staff  members  who  spend  approximately  40%  of  their  work  time  setting  goals. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  percentage  of  work 
time  spent  will  vary  from  year  to  year  and  is  almost  impossible  to  predict  accurately. 
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Title  7— DEPARTMENT  OE  TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.131  DBE  Participation  Credit  Toward  Project  or 
Contract  Goals 

PURPOSE:  This  rule  describes  how  DBE  firm  participation  cred- 
it will  be  awarded  by  MoDOT  toward  a USDOT-assisted  contract 
DBE  participation  goal. 

(1)  Disadvantaged  Business  Enterprise  (DBE)  Participation 
Computed.  DBE  participation  will  be  credited  by  Missouri 
Department  of  Transportation  (MoDOT)  only  in  eomplianee  with 
49  CFR  seetion  26.55,  and  only  for  the  value  of  the  work  aetual- 
ly  performed  by  the  DBE  firm  toward  the  DBE  contraet  goal.  The 
contract  work  performed  by  the  DBE  firm  must  provide  a “com- 
mercially useful  function”  as  specified  in  49  CFR  section 
26.55(c),  in  order  to  reeeive  DBE  credit  toward  a contract  goal. 

(2)  DBE  Participation  by  Classification.  DBE  firm  contract  credit 
varies,  based  upon  the  MoDOT  classification  of  that  DBE  firm, 
and  based  upon  the  nature  of  the  services  the  DBE  firm  actually 
performs  on  the  United  States  Department  of  Transportation 
(USDOT)-assisted  contract,  as  provided  in  49  CFR  section  26.55. 
DBE  credit  will  be  counted  by  MoDOT  as  directed  by  USDOT,  its 
regulations  in  49  CFR  part  26,  and  USDOT’s  informal  guidance; 
and  will  generally  be  counted  in  the  following  manner: 

(A)  Manufacturer.  DBE  credit  is  given  for  the  entire  value  paid 
to  a DBE  manufacturer  for  materials  furnished  which  become  a 
permanent  part  of  the  project  work.  A manufacturer  is  a firm  that 
owns  and  operates  the  facilities  to  produce  the  product  required  by 
the  project  and  purchased  by  the  contractor  or  subcontractor; 

(B)  Supplier.  DBE  credit  is  given  for  sixty  percent  (60%)  of  the 
value  paid  to  a DBE  supplier  firm  for  materials  which  it  furnishes 
and  which  become  a permanent  part  of  the  project  work.  A sup- 
plier sells  goods  to  the  general  public  and  maintains  an  inventory 
at  an  owned  or  leased  warehouse  or  store.  Bulk  items  such  as 
steel,  petroleum  products,  or  rock  do  not  have  to  be  maintained  in 
an  on-site  inventory,  provided  that  the  supplier  regularly  sells  such 
products.  Credit  will  not  be  given  for  the  cost  of  the  materials  and 
also  for  the  hauling  of  those  same  materials.  Transportation  costs 
for  the  materials  are  deemed  part  of  the  total  cost  of  the  products 
supplied; 

(C)  Broker.  DBE  credit  is  given  for  the  entire  amount  of  the  bro- 
ker fees  or  commission  received  by  the  DBE  broker  for  materials 
it  purchases,  services  it  obtains,  or  equipment  it  procures  and 
resells  to  a MoDOT  contractor.  However,  no  DBE  credit  is  pro- 
vided for  the  actual  material  costs,  service  charges,  or  equipment 
costs  to  the  contractor.  Fees  or  commissions  are  defined  as  the  dif- 
ference between  what  the  DBE  firm  paid  for  the  materials,  ser- 
vices or  equipment  it  brokered,  and  the  price  paid  by  the  contrac- 
tor to  the  DBE  firm  for  those  materials,  services  or  equipment.  A 
broker  does  not  manufacture  or  act  as  a supplier  of  the  materials, 
services  or  equipment,  on  a regular  basis;  or  meet  the  criteria  for 
being  a manufacturer  or  supplier; 

(D)  Trucker.  DBE  credit  is  given  for  the  entire  amount  of  trans- 
portation or  hauling  charges  paid  to  a DBE  trucker,  if  the  majori- 
ty of  the  project  trucking  or  hauling  is  performed  by  that  DBE 
trucker  firm,  with  employees  of  that  DBE  trucker,  using  vehicles 
and  equipment  owned  or  leased  on  a long-term  basis  by  the  DBE 
trucker  firm.  Trucking  services  provided  in  vehicles  or  equipment 
leased  for  just  that  project,  or  for  a shorter  period  than  the  project 
trucking  work,  receive  no  DBE  trucking  credit.  Further,  to  be  a 


DBE  trucking  firm  and  receive  DBE  trucking  credit,  at  least  one 
truck  actually  owned  by  the  DBE  trucking  firm  must  be  used  on 
that  project  work  to  haul  project  materials  or  supplies.  Full  DBE 
trucking  credit  will  not  be  given  for  leased  trucks  unless  they  are 
leased  from  another  DBE  firm,  DBE  owner  operators,  or  a recog- 
nized commercial  leasing  operation,  and  the  lease  is  of  a sufficient 
term.  Firms  licensed  by  the  Missouri  Public  Service  Commission 
as  leasing  agents  qualify  as  a recognized  leasing  operation.  The 
leasing  of  trucks  from  the  prime  contractor  will  not  be  credited 
toward  meeting  a DBE  goal,  except  as  a broker,  to  the  extent  of  the 
fees  and  commissions  involved  (but  not  the  trucking  costs).  This 
type  of  relationship  must  be  approved  in  advance  by  MoDOT 
External  Civil  Rights  Unit  personnel,  and  will  be  subject  to  strict 
scrutiny; 

(E)  DBE  Contractor.  Credit  is  given  for  the  entire  amount  paid 
to  a DBE  prime  contractor  for  labor  and  materials  provided  to  per- 
form the  contract  work;  except  that  no  credit  will  be  given  for 
labor  and  materials  provided  and  installed  by  other  contractors  or 
subcontractors  which  are  not  DBE  firms,  approved  by  MoDOT  to 
perform  DBE  subcontract  work  on  that  contract.  Any  DBE  prime 
contractor  must  perform  at  least  thirty  percent  (30%)  of  the  con- 
tract work  with  the  DBE  firm’s  own  employees;  and  the  DBE  firm 
must  order  and  pay  for  all  its  own  supplies  and  materials,  to 
receive  this  credit; 

(F)  DBE  Subcontractor.  Credit  is  given  for  the  entire  amount 
paid  to  a MoDOT-approved  DBE  subcontractor  on  a contract,  for 
all  the  labor  and  materials  provided  and  installed  by  the  DBE  firm 
to  perform  a defined  and  clearly  measurable  portion  of  the  contract 
work.  Any  DBE  firm  must  perform  at  least  thirty  percent  (30%) 
of  the  firm’s  subcontract  work  with  the  DBE  firm’s  own  employ- 
ees, using  the  DBE  firm’s  own  (owned  or  leased)  vehicles,  and  the 
DBE  firm  must  order  and  pay  for  all  of  the  supplies  and  materials 
which  it  installs  and  provides. 

(3)  Supporting  Documentation  Required.  By  bidding  on  a USDOT- 
assisted  contract,  or  by  agreeing  to  provide  manufacturing,  broker, 
subcontractor  or  supplier  services  for  such  work,  each  contractor, 
their  subcontractors,  and  all  DBE  manufacturers,  brokers,  subcon- 
tractors and  suppliers,  agree  to  provide  MoDOT  or  USDOT  and 
their  agents  or  representatives  with  full  and  complete  copies  of  all 
documentation  of  ownership,  leasing,  payrolls,  payments,  charges, 
rebates,  kickbacks,  invoices,  and  all  manner  of  related  documen- 
tation, so  that  MoDOT  and  USDOT  know  and  understand  accu- 
rately and  completely  how  much  was  paid  and  received,  in  gross 
and  net  amounts,  for  DBE  contract  credit  computation  purposes. 
This  documentation  is  also  subject  to  later  audit  by  MoDOT, 
USDOT,  or  their  agents  and  representatives.  The  failure  to  accu- 
rately and  completely  represent  the  gross  and  net  payments,  and  to 
provide  all  documentation  required  to  show  the  full  and  complete 
transactions  involved,  may  be  fraudulent,  and  may  subject  all  firms 
and  persons  involved  to  civil  suit  and  sanction,  criminal  punish- 
ment including  fines  or  imprisonment,  and  other  contract  or 
administrative  sanctions,  by  MoDOT,  USDOT,  or  other  agencies 
of  the  state  of  Missouri  or  the  United  States. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $24, 486  in  the  aggregate. 
A fiscal  note  containing  a detailed  estimate  has  been  filed  with  the 
secretary  of  state. 
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PRIVATE  COST:  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 

I.  7 CSR  10-8.131 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.131,  DBE  Participation  Credit  Toward  Project  or  Contract  Goals 


II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missoiiri  Department  of  Transportation 

$24,486.00 

III.  WORKSHEET 


MoDOT’s  expenditures: 

MoDOT  staff  will  review  amounts  credited  to  program  and  contract  goals. 

2 Professional  staff  - total  yearly  salary  of  $48,972/each 

25  % of  work  time  spent  reviewing  amounts  to  be  credited 

($97,944  X 25%)  $ 24,486.00 


TOTAL  $24,486.00 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  will  have  2 staff  members  responsible  for  reviewing  amounts  credited  to  goals.  It  is  estimated 
that  25%  of  the  staffs  work  time  will  be  spent  in  this  function. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  percentage  of  work 
time  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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Title  7— DEPARTMENT  OE  TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.141  USDOT- Assisted  DBE  Contract  Awards  and 
Good  Faith  Efforts 

PURPOSE:  This  rule  sets  forth  the  MoDOT  requirements  and 
processes  for  determining  if  a bidder  has  made  a good  faith  effort 
to  achieve  a DBE  contract  goal  in  a USDOT-assisted  contract. 

(1)  Contract  Bidding  Requirements. 

(A)  The  award  of  federally-assisted  contracts  having 
Disadvantaged  Business  Enterprise  (DBE)  contract  goals  requires 
the  bidder  to  submit  a eompleted  Missouri  Department  of 
Transportation  (MoDOT)  DBE  Participation  form  as  a part  of  the 
bidding  documents,  including  a complete  list  of  the  DBE  firms  to 
be  utilized  (including  manufacturers,  suppliers,  haulers  or  truck- 
ers, brokers,  service  providers,  and  subcontractors);  together  with 
a complete  detailed  listing  or  explanation  of  the  type  and  exact 
nature  of  the  contract  services  the  DBE  firm  will  be  providing,  if 
the  bidder  is  awarded  the  contract.  If  the  bid  of  the  low  bidder  (as 
computed)  does  not  show  that  contractor  will  meet  the  full  DBE 
contract  goal,  that  contractor  will  be  afforded  the  opportunity  to 
further  document  its  good  faith  efforts  to  reach  that  contract  goal. 
However,  the  bidder  will  not  be  given  the  opportunity  to  submit 
additional  proposed  DBE  participation,  to  try  to  satisfy  the  con- 
tract goal  belatedly.  MoDOT  treats  a bidder’s  compliance  with  the 
good  faith  efforts  requirements  of  this  rule  and  49  CER  part  26  as 
a matter  of  bidding  responsiveness,  and  a bid  which  is  otherwise 
low  will  be  rejected  as  nonresponsive  if  it  does  not  meet  these 
United  States  Department  of  Transportation  (USDOT)  require- 
ments. 

(B)  The  DBE  participation  portion  of  the  bidding  documents 
must  include  the  following  at  the  time  of  the  bid  submission: 

1 . The  names  and  addresses  of  all  DBE  firms  that  will  par- 
ticipate in  the  contract  work  (if  awarded  to  that  bidder); 

2.  A detailed  description  of  the  type  and  nature  of  the  work 
that  each  DBE  firm  listed  will  perform; 

3.  The  dollar  amount  of  the  contract  value  of  each  DBE 
firm’s  participation,  in  total  and  the  portion  which  is  applicable  to 
the  contract’s  DBE  goal; 

4.  Written  and  signed  documentation  of  the  bidder’s  commit- 
ment to  use  each  DBE  firm  manufacturer,  subcontractor,  broker  or 
supplier  it  has  submitted,  to  meet  the  DBE  contract  goal; 

5.  Written  and  signed  confirmation  from  each  DBE  firm  list- 
ed that  the  DBE  firm  shall  participate  in  the  contract  work  as  pro- 
vided in  the  bidding  contractor’s  commitment,  if  the  bidder  is 
awarded  the  contract;  and 

6.  If  the  bidder’s  list  of  DBE  firms  and  services  does  not 
show  full  compliance  with  the  entire  DBE  contract  goal  set  by 
MoDOT,  the  bidder  must  also  include  an  accurate  and  complete 
listing  or  documentation  of  its  good  faith  efforts  to  meet  that  DBE 
contract  goal,  even  though  the  bidder  did  not  succeed  in  obtaining 
the  full  DBE  participation  requested  by  the  contract  goal. 

(C)  If  a low  bidder  has  not  met  the  DBE  contract  goal,  the  bid- 
der’s documentation  of  good  faith  efforts  must  fully  comply  with 
the  requirements  of  49  CER  section  26.53  and  Appendix  A to  49 
CER  part  26.  MoDOT  will  review  the  low  bidder’s  documenta- 
tion, and  if  the  bidding  contractor  has  documented  adequate  good 
faith  efforts,  MoDOT  will  recommend  award  of  the  contract  to  that 
low  bidder,  provided  that  the  bid  is  otherwise  responsive  and  the 
bidder  is  otherwise  responsible  and  qualified  to  bid. 


(2)  Failure  to  Document  an  Adequate  Good  Faith  Effort.  In  accor- 
dance with  49  CER  section  26.53(d),  if  MoDOT  determines  that 
the  apparent  low  bidder  has  failed  to  meet  the  DBE  contract  goal, 
and  has  not  documented  adequate  good  faith  efforts  to  achieve  that 
contract  goal  in  its  bidding  documents,  then  MoDOT  will  notify 
the  bidder  by  telephone,  fax  transmission  and/or  in  writing  of  that 
determination,  and  will  offer  the  bidder  the  opportunity  for  admin- 
istrative reconsideration  of  its  good  faith  efforts,  in  adequate  time 
prior  to  the  commission  meeting  at  which  this  contract  is  sched- 
uled to  be  awarded. 

(3)  Administrative  Reconsideration. 

(A)  The  apparent  low  bidder  must  make  a written  request  for 
administrative  reconsideration  of  the  MoDOT  finding  of  insuffi- 
cient DBE  participation  and  inadequate  good  faith  efforts,  within 
two  (2)  working  days  of  the  date  the  bidder  was  first  notified  by 
phone  or  in  writing  of  MoDOT ’s  determination  of  the  lack  of  good 
faith  efforts.  The  bidder’s  written  request  for  administrative  recon- 
sideration may  be  delivered,  faxed  or  E-mailed  to: 

External  Civil  Rights  Administrator 
Missouri  Department  of  Transportation 
105  West  Capitol  Avenue,  RO.  Box  270 
Jefferson  City,  MO  65102-0270 

Fax:  (573)  526-5640 

Telephone:  1-888-ASK-MODOT  (1-888-275-6636) 

E-mail : taeges@mail . modot . state . mo  .us 

(B)  If  the  bidder  makes  a timely  request  for  administrative 
reconsideration,  the  bidder  will  have  the  opportunity  to  meet  in 
person  with  the  Administrative  Reconsideration  Committee,  to  dis- 
cuss the  issue  of  whether  it  met  the  goal  or  made  adequate  good 
faith  efforts  to  do  so.  The  Administrative  Reconsideration 
Committee  may  be  constimted  as  MoDOT  deems  appropriate  and 
fair,  provided  that  no  committee  members  on  reconsideration  shall 
have  taken  part  in  the  original  MoDOT  determination  that  the  bid- 
der failed  to  meet  the  DBE  contract  goal  or  make  adequate  good 
faith  efforts  to  do  so.  The  bidder  and  the  Administrative 
Reconsideration  Committee  may  make  alternative  arrangements 
which  are  mutually  agreeable  for  their  discussion,  in  lieu  of  a 
meeting  in  person.  Any  discussion  shall  be  recorded,  so  that  if 
necessary,  a verbatim  transcript  can  later  be  made  of  the  discus- 
sion, and  the  identity  of  the  speakers. 

(C)  The  Administrative  Reconsideration  Committee  shall  timely 
decide  whether  the  bidder  did  or  did  not  meet  the  DBE  contract 
goal,  or  if  not,  whether  the  low  bidder  made  adequate  good  faith 
efforts  to  do  so.  If  the  Administrative  Reconsideration  Committee 
finds  that  either  the  low  bidder  met  the  DBE  contract  goal,  or  else 
the  low  bidder  did  make  adequate  and  sufficient  good  faith  efforts 
to  do  so,  then  MoDOT  will  recommend  that  this  otherwise  respon- 
sible low  bidder  should  be  awarded  the  contract  on  its  otherwise 
responsive  low  bid.  If  the  Administrative  Reconsideration 
Committee  does  not  find  that  the  low  bidder  met  the  DBE  contract 
goal,  or  that  the  low  bidder  made  adequate  and  sufficient  good 
faith  efforts  to  do  so,  then  MoDOT  will  recommend  that  the  bid  of 
this  low  bidder  should  be  rejected  as  non-responsive,  and  that  the 
Commission  should  award  this  contract  to  the  next  low  bidder 
which  has  properly  met  the  DBE  contract  goal  or  adequately  doc- 
umented its  good  faith  efforts  to  do  so,  in  accordance  with  49  CER 
section  26.53  and  Appendix  A to  49  CER  part  26. 

(D)  The  Administrative  Reconsideration  Committee  shall  com- 
municate its  decision  at  least  verbally  or  by  fax  to  the  bidder  in 
question,  prior  to  the  Commission  meeting  at  which  this  contract 
shall  be  awarded.  If  possible,  the  Administrative  Review 
Committee  will  also  provide  the  bidder  a written  decision  on  its 
administrative  reconsideration  request,  explaining  the  basis  for  its 
finding  that  the  bidder  did  or  did  not  meet  the  goal  or  make  ade- 
quate good  faith  efforts  to  do  so,  before  the  time  of  that  commis- 
sion meeting.  But  in  any  event,  the  Administrative  Review 
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Committee  will  provide  the  bidder  with  that  written  decision, 
explaining  the  basis  for  its  finding,  as  soon  as  possible  after  the 
committee  has  made  its  decision. 

(E)  According  to  49  CFR  section  26.53(d)(5),  the  result  of  such 
an  administrative  reconsideration  process  is  not  administratively 
appealable  to  USDOT. 

(4)  Termination  of  a DBE  Subcontractor  or  Other  DBE  Eirm. 

(A)  A contractor  may  not  terminate,  release  or  replace  a DBE 
subcontractor,  manufacturer,  supplier  or  other  DBE  firm  listed  in 
its  bid,  and  then  perform  the  work  of  that  terminated  DBE  firm 
with  its  own  forces  or  those  of  another  firm,  without  MoDOT’s 
prior  written  consent.  The  contractor  must  provide  written  docu- 
mentation to  the  project  resident  engineer  that  the  DBE  firm  is 
unwilling  or  unable  to  perform  the  work,  within  five  working  days 
of  the  DBE  firm’s  notice  to  the  contractor  of  its  inability  to  per- 
form the  work.  The  resident  engineer  will  forward  this  written 
documentation  and  notice  of  intent  to  replace  a DBE  firm  to  the 
external  civil  rights  administrator  for  approval.  If  the  DBE  firm’s 
removal  is  approved,  or  a DBE  withdraws  from  the  contract  work, 
the  contractor  must  make  a good  faith  effort  to  find  a replacement 
DBE  firm.  The  contractor  must  make  a good  faith  effort  to  replace 
the  entire  dollar  value  of  the  DBE  work  which  was  to  be  per- 
formed, and  not  merely  find  a replacement  for  that  work  which  the 
original  DBE  firm  was  to  have  performed.  If  MoDOT  finds  that 
the  contractor  did  not  make  a good  faith  effort  to  locate  alternative 
DBEs,  the  contractor  is  entitled  to  administrative  reconsideration 
before  the  Administrative  Reconsideration  Committee,  as  set  out  in 
section  (3)  of  this  rule  above.  Again,  if  the  Administrative 
Reconsideration  Committee  concurs  and  finds  that  the  contractor 
did  not  make  a good  faith  effort  to  replace  the  absent  DBE  firm 
with  other  DBE  firms,  then  the  contractor  is  subject  to  adminis- 
trative and  contract  remedies  upon  final  verification  of  the  actual 
extent  of  DBE  participation  in  the  contract  work. 

(B)  If  one  or  more  substitute  DBE  firms  are  approved  for  the 
contract  work  by  MoDOT,  the  prime  contractor  must  provide  the 
resident  engineer  and  the  external  civil  rights  administrator  with 
copies  of  new  or  amended  subcontracts  for  those  DBE  firms.  If 
the  contractor  fails  or  refuses  to  comply  in  the  time  specified  with 
any  requirement  of  this  section  or  49  CER  section  26.53(f), 
MoDOT  will  issue  an  order  stopping  all  or  any  part  of  the  pay- 
ments to  the  contractor  on  this  project  or  contract,  until  satisfac- 
tory corrective  action  has  been  taken.  If  the  contractor  remains  in 
non-compliance  with  any  of  these  requirements  or  provisions, 
MoDOT  may  terminate  the  contractor  for  default  of  the  contract 
work,  or  take  any  other  appropriate  action. 

(5)  Sanctions  for  Failure  to  Meet  DBE  Contract  Commitments.  If 
MoDOT  finds  that  a contractor  or  other  firm  has  failed  to  comply 
with  the  DBE  requirements  of  its  bid,  this  rule,  or  49  CFR  section 
26.53,  then  MoDOT  shall  have  the  sole  authority  and  discretion  to 
determine  the  monetary  value  extent  to  which  the  contract  DBE 
goals  have  not  been  met,  and  MoDOT  shall  assess  damages  against 
the  contractor  in  the  full  amount  of  that  breach,  to  satisfy  and  liq- 
uidate the  contractor’s  damages  for  that  contract  breach. 
Additionally,  MoDOT  may  impose  any  other  administrative  reme- 
dies available  at  law  or  provided  by  the  contract  in  the  event  of 
such  a contract  breach.  And  if  the  failure  to  comply  with  the  con- 
tractual DBE  requirements  is  intentional  or  fraudulent  in  any 
respect,  the  contractor  and  any  other  firms  or  persons  acting  with 
the  contractor  are  subject  to  suspension  or  debarment  by  MoDOT 
or  the  United  States,  or  other  civil  actions  or  criminal  penalties,  in 
accordance  with  state  and  federal  law,  and  USDOT  regulations. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 


to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $50, 940  in  the  aggregate. 
A fiscal  note  containing  a detailed  estimate  has  been  filed  with  the 
secretary  of  state. 

PRIVATE  COST:  This  proposed  rule  is  estimated  to  cost  contrac- 
tors $10, 000  in  the  aggregate.  A fiscal  note  containing  a detailed 
estimate  has  been  filed  with  the  secretary  of  state. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 
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Proposed  Rules 


June  15,  2000 
Vol.  25,  No.  12 


FISCAL  NOTE 
PUBLIC  ENTITY  COST 

I.  7 CSR  10-8.141 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.141,USDOT-Assisted  DBE  Contract  Awards  and  Good-Faith  Efforts 


II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$50,940.00 

ni.  WORKSHEET 


MoDOT’s  expenditures: 

MoDOT  estimates  5 good-faith  effort  reviews/yr. 

2 Professional  staff  - total  yearly  salary  of  $48, 972/each 
10  % of  work  time  spent  reviewing 

($97,944  X 10%  X 5 firms)  $ 48,972.00 

Administrative  Reconsideration  by  MoDOT 
4 Professional  staff  at  $41 /hr. 

$164x12  hours  $ 1,968.00 


TOTAL  $50,940.00 


TV,  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  will  have  2 staff  members  responsible  for  good-faith  effort  reviews.  This  is  a new  process  and 
it  is  impossible  to  accurately  estimate  at  this  time. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  hours  of  work  time 
will  vary  fi'om  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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FISCAL  NOTE 
PRIVATE  ENTITY  COST 


I.  7 CSR  10-8.141 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8. 141, USDOT-AssistedDBE  Contract  Awards  and  Good-Faith  Efforts 

II.  SUMMARY  OF  FISCAL  IMPACT 


Estimate  of  number  of  entities  by 
class  which  would  likely  be  affected 
by  adoption  of  rule: 

Classification  by  types  of  the 
business  entities  which  would  likely 
be  affected: 

Estimate  in  the  aggregate  as  to  the 
cost  of  compliance  with  the  rule  by 
the  affected  entities: 

5 

Contractors 

$ 10,000.00 

III.  WORKSHEET 

It  is  estimated  that  a contractor  will  expend  $2,000 
For  administrative  review  processing. 

MoDOT  etimates  5 good-faith  effort  reviews/yr. 

($2,000  X 5 firms)  $ 10,000.00 


TOTAL  $10,000.00 

IV,  ASSUMPTIONS 

The  fiscal  impact  on  the  Contractors  is  based  upon  the  following  assumptions  and  methodology: 

(a)  It  is  estimated  there  will  be  5 good-faith  effort  reviews  per  year.  It  is  also  estimated  that  a contractor 
will  spend  40  hours  per  review.  This  is  a new  process  and  it  is  impossible  to  accurately  estimate  at  this  time. 

(b)  These  private  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of  reviews 
and  hours  of  work  time  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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Proposed  Rules 


June  15,  2000 
Vol.  25,  No.  12 


Title  7— DEPARTMENT  OE  TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.151  Performance  of  a Commercially  Useful 
Function  by  a DBF  Firm 

PURPOSE:  This  rule  describes  when  a DBE  firm  performs  a 
commercially  useful  function,  and  how  MoDOT  and  USDOT 
enforce  that  requirement  in  the  DBE  Program. 

(1)  DBE  Program  Contract  Compliance  Requirement.  Pursuant  to 
49  CFR  section  26.55(c),  Missouri  Department  of  Transportation 
(MoDOT)  shall  count  contract  expenditures  made  to  a 
Disadvantaged  Business  Enterprise  (DBE)  contractor  or  subcon- 
tractor toward  the  contract’s  DBE  goal  only  if  the  DBE  firm  is  per- 
forming a “commercially  useful  function”  (CUE)  on  that  contract. 

(A)  A DBE  firm  performs  a commercially  useful  function  when 
it  is  responsible  for  execution  of  the  work  of  the  contract  and  is 
carrying  out  its  responsibilities  by  actually  performing,  managing 
and  supervising  a distinct  element  of  the  United  States  Department 
of  Transportation  (USDOT)-assisted  contract  work  involved.  To 
perform  a commercially  useful  function,  the  DBE  must  also  be 
responsible,  with  respect  to  materials  and  supplies  used  by  the 
DBE  firm  on  the  contract,  for  negotiating  price,  determining  qual- 
ity and  quantity,  ordering  the  material,  and  installing  (where 
applicable)  and  paying  for  the  material  itself.  To  determine 
whether  a DBE  is  performing  a CUE,  MoDOT  shall  evaluate  the 
amount  of  work  subcontracted,  industry  practices,  whether  the 
amount  the  firm  is  to  be  paid  under  the  contract  is  commensurate 
with  the  work  it  is  actually  performing  and  the  DBE  credit  claimed 
for  its  performance  of  the  work,  and  any  other  relevant  factors. 

(B)  Some  of  these  CUE  factors  are  discussed  below  in  more 
detail: 

1.  Management.  The  DBE  firm  must  manage  the  work  that 
has  been  contracted  or  subcontracted  to  it.  Management  includes, 
but  is  not  limited  to,  scheduling  work  operations,  ordering  equip- 
ment and  materials,  preparing  and  submitting  certified  payrolls, 
and  hiring  and  firing  employees.  All  work  must  be  performed  with 
a workforce  the  DBE  firm  controls,  with  a minimum  of  thirty  per- 
cent (30%)  of  the  work  to  be  performed  by  the  DBE  firm’s  regu- 
lar, permanent  employees,  or  those  hired  by  the  DBE  firm  for  the 
project  from  an  independent  source  other  than  the  prime  contrac- 
tor. The  DBE  owner(s)  must  supervise  daily  operations,  either  per- 
sonally or  with  a full-time,  skilled  and  knowledgeable  superinten- 
dent. The  superintendent  must  be  under  the  DBE  owners’  direct 
supervision  and  control.  The  DBE  owner  must  make  all  opera- 
tional and  managerial  decisions  of  the  firm.  Mere  performance  of 
administrative  duties  is  not  supervision  of  daily  operations; 

2.  Materials.  The  DBE  firm  shall  negotiate  the  cost,  arrange 
delivery,  and  pay  for  the  materials  and  supplies  for  the  project. 
MoDOT  will  review  invoices  to  verify  billing  and  payment.  The 
DBE  must  prepare  the  estimate,  quantity  of  material,  and  be 
responsible  for  the  quality  of  materials  actually  installed  or  used. 
Two-party  checks  for  payment  for  materials  or  supplies  may  be 
made  to  the  DBE  and  the  supplier  only  if  that  process  is  specifi- 
cally approved  by  MoDOT  in  advance.  No  credit  toward  the  DBE 
goal  will  be  given  for  the  cost  of  materials  or  supplies  paid  direct- 
ly by  the  prime  contractor  for  the  DBE  firm; 

3.  Employees.  In  order  to  be  considered  an  independent  busi- 
ness, DBE  firms  must  have  and  keep  a regular  workforce.  DBE 
firms  cannot  “share”  employees  with  non-DBE  contractors,  and  in 
particular,  the  prime  contractor.  DBE  firms  and  the  contractors 


must  provide  MoDOT  with  copies  of  their  payrolls,  to  establish 
that  the  firms  have  separate  and  independent  work  forces. 

(C)  A DBE  firm  does  not  perform  a CUE  if  its  role  is  limited 
to  that  of  an  extra  participant  in  a transaction,  contract,  or  project 
through  which  funds  are  passed  in  order  to  obtain  the  appearance 
of  DBE  participation.  In  determining  whether  a DBE  firm  is  such 
an  extra  participant,  MoDOT  shall  examine  similar  transactions, 
particularly  those  in  which  DBE  firms  do  not  participate. 

(3)  Presumption  that  a DBE  Firm  is  Not  Performing  a CUE  As 
provided  in  49  CFR  section  26.55(c)(3),  if  a DBE  firm  does  not 
perform  or  exercise  responsibility  for  at  least  thirty  percent  (30%) 
of  the  total  cost  of  its  contract  or  subcontract  with  its  own  work 
force,  or  the  DBE  subcontracts  a greater  portion  of  the  work  of  a 
contract  or  subcontract  than  would  be  expected  on  the  basis  of  nor- 
mal industry  practice  for  the  type  of  work  involved,  MoDOT  shall 
presume  that  the  DBE  is  not  performing  a CUR 

(4)  DBF’s  Evidentiary  Presentation  to  Support  a CUE  Finding. 
As  provided  in  49  CFR  section  26.55(c)(4),  when  MoDOT  pre- 
sumes a DBE  is  not  performing  a CUE  under  section  (3)  of  this 
rule,  the  DBE  firm  may  present  evidence  to  MoDOT  to  rebut  that 
presumption.  MoDOT  shall  receive  that  information  on  the  record, 
at  a hearing  recorded  verbatim  before  an  independent  hearing  offi- 
cer, which  hearing  is  similar  in  process  to  those  where  an  existing 
DBE  firm’s  eligibility  is  being  removed,  under  rule  7 CSR  10- 
8.091 . The  DBE  firm  shall  have  the  burden  of  proving,  in  such  an 
evidentiary  hearing  on  the  record,  that  the  DBE  firm  is  perform- 
ing or  did  perform  a commercially  useful  function,  given  the  type 
of  work  involved  and  normal  industry  practices.  If  the  indepen- 
dent hearing  officer  rules  in  favor  of  the  DBE  firm  in  whole  or  in 
part,  then  the  MoDOT  sanctions  or  remedies  for  the  apparent 
breach  of  the  contract  shall  be  reduced  or  eliminated  to  that  extent. 
If  the  independent  hearing  officer  finds  that  the  DBE  firm  did  fail 
to  carry  its  burden  and  show  that  it  did  perform  a CUE  consider- 
ing the  type  of  work  involved  and  normal  industry  practices,  then 
MoDOT  shall  impose  sanctions  or  contract  remedies  accordingly. 

(5)  Contractor’s  Evidentiary  Presentation  to  Support  a DBF’s 
Performance  of  a CUE  Likewise,  when  MoDOT  determines  a 
DBE  firm  is  not  performing  or  has  not  performed  a CUE  and  pro- 
poses to  disallow  or  reduce  the  amount  of  the  contract  payments  to 
the  contractor  involved,  or  assess  liquidated  damages  against  the 
contractor  for  its  failure  to  meet  its  agreed-upon  DBE  contract 
goal,  MoDOT  shall  first  allow  the  contractor  (and  the  DBE  firm  if 
appropriate)  to  present  evidence  to  MoDOT  to  rebut  that  pre- 
sumption. MoDOT  shall  receive  that  information  on  the  record,  at 
a hearing  recorded  verbatim  before  an  independent  hearing  officer, 
which  hearing  is  similar  in  process  to  those  where  an  existing  DBE 
firm’s  eligibility  is  being  removed,  under  rule  7 CSR  10-8.091. 
The  contractor  and  DBE  firm  shall  have  the  burden  of  proving,  in 
such  an  evidentiary  hearing  on  the  record,  that  the  DBE  firm  is 
performing  or  did  perform  a CUE  given  the  type  of  work  involved 
and  normal  industry  practices.  If  the  independent  hearing  officer 
rules  in  favor  of  the  contractor  (and  DBE  firm)  in  whole  or  in  part, 
then  the  MoDOT  sanctions  or  remedies  for  the  apparent  breach  of 
the  contract  shall  be  reduced  or  eliminated  to  that  extent.  If  the 
independent  hearing  officer  finds  that  the  contractor  (and  DBE 
firm)  failed  to  carry  their  burden  and  show  that  the  DBE  firm  did 
perform  a CUE,  considering  the  type  of  work  involved  and  normal 
industry  practices,  then  MoDOT  shall  impose  sanctions  or  contract 
remedies  accordingly. 

(6)  Review  of  CUE  Determinations  by  Agencies  of  USDOT.  As 
provided  in  49  CFR  section  26.55(c)(5),  MoDOT’s  decision  on 
whether  a CUE  has  been  performed  and  the  related  matters  is  sub- 
ject to  review  by  the  applicable  USDOT  operating  administration, 
but  these  decisions  are  not  administratively  appealable  to  USDOT. 
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It  is  MoDOT’s  position  that  a MoDOT  decision  on  whether  a CUF 
has  been  performed  is  not  a final  action,  and  so  is  not  subject  to 
judicial  review  in  Missouri  courts  under  Chapter  536,  RSMo,  at 
least  until  after  the  applicable  USDOT  operating  administration 
Federal  Highway  Administration  (FHWA),  Federal  Aviation 
Administration  (FAA)  or  Federal  Transit  Administration  (FTA)  has 
been  requested  to  administratively  review  that  MoDOT  decision. 
At  that  time,  the  action  (or  non-action)  of  the  USDOT  operating 
administration  may  become  the  determination  which  is  judicially 
reviewable,  but  a federal  ageney’s  determination  is  not  reviewable 
in  the  state  courts  of  Missouri. 

(7)  Contract  and  Other  Sanctions  for  Failure  to  Perform  a CUF. 
The  failure  of  a DBF  firm  to  perform  a CUF  will  result  in  the  dol- 
lar value  of  that  DBF  firm’s  work  not  being  credited  toward  the 
contractor’s  DBF  goal  for  that  contract.  This  can,  and  usually 
will,  result  in  MoDOT  withholding  payment  from  the  prime  con- 
tractor of  that  entire  amount  which  is  not  credited,  if  this  results 
in  the  contractor’s  failure  to  achieve  the  DBF  participation  goal  for 
that  contract.  Deliberate  conduct  or  indifference  to  the  CUF 
requirements  can  also  lead  to  the  DBF  firm’s  removal  of  eligibili- 
ty under  the  procedures  of  7 CSR  10-8.091.  In  any  and  all  cases 
of  deliberate  attempts  by  the  contractor,  a DBF  firm,  or  other 
firms  to  circumvent  the  requirements  of  the  USDOT  or  MoDOT 
DBF  Program,  or  their  related  contract  requirements,  or  fraud  of 
any  kind,  these  actions  may  lead  to  suspension  or  debarment  of  the 
firms  and  their  affiliates  by  MoDOT  and/or  the  United  States,  and 
may  result  in  criminal  prosecution  and  sanctions,  plus  civil  and 
contractual  liability,  of  any  firm  or  person  involved. 

(8)  The  Obligation  of  the  Contractor  and  the  DBF  Firm.  It  is  the 
obligation  of  each  contractor  and  DBF  firm,  prior  to  submitting  a 
bid  on  a MoDOT  contract,  to  inquire  and  understand  the  DBF 
Program  requirements  generally,  and  specifically  the  DBF’s  oblig- 
ation to  perform  a CUF,  and  how  to  value  a DBF  firm’s  work  for 
bidding  and  contract  goal  satisfaction  purposes.  Further,  it  is  the 
contractor’s  obligation  to  make  sure  that  a DBF  firm  on  a project 
performs  a CUF  on  that  federally-assisted  contract,  in  accordance 
with  the  contractor’s  approved  bid  and  contract  terms.  MoDOT 
and  USDOT  have  no  duty  or  other  obligation  to  first  warn  or 
advise  a contractor  or  DBF  firm  of  a failure  to  comply  with  the 
program  requirements,  before  MoDOT  or  USDOT  take  adminis- 
trative, civil  or  other  actions  as  a result.  If  a contractor  or  DBF 
firm  has  any  questions  or  concerns  in  this  regard,  they  may  con- 
tact the  MoDOT  Fxternal  Civil  Rights  Unit,  USDOT,  or  the 
appropriate  FHWA,  FTA  or  FAA  office  nearby.  As  with  other 
legal  requirements,  ignorance  of  the  DBF  Program  obligations  is 
no  excuse  or  justification  for  a contractor  or  DBF  firm’s  noncom- 
pliance with  their  contractual  and  program  obligations. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101(b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  is  estimated  to  cost  the 
Missouri  Department  of  Transportation  $154,588.80  in  the  aggre- 
gate. A fiscal  note  containing  a detailed  estimate  has  been  filed 
with  the  secretary  of  state. 

PRIVATE  COST:  This  proposed  rule  is  estimated  to  cost  contrac- 
tors $80, 000  in  the  aggregate.  A fiscal  note  containing  a detailed 
estimate  has  been  filed  with  the  secretary  of  state. 


NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 


I.  7 CSR  10-8.151 

Title:  7 - Missouri  Department  of  Transportation 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8. 151, PerformanceofaCommercially  Useful  Function  byaDBE  Firm 

II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

Missouri  Department  of  Transportation 

$154,588.80 

III.  WORKSHEET 

MoDOT’s  expenditures: 

MoDOT  staff  will  review  contract  and  other  data  to 
Determine  whether  DBF  firms  performed  a commercially 
useful  function 

2 Professional  staff  - total  yearly  salary  of  $48,972/each 
20  % of  work  time  spent  reviewing  amounts  to  be  credited 
($97,944x20%)  $ 19,588.80 


Approximately  10  informal  hearings  will  be  held/yr. 

MoDOT  estimates  to  expending  an  average  of 

$13,500  per  hearing  ($13,500  x 10  hearings)  $ 135,000.00 


TOTAL  $154,588.80 


IV.  ASSUMPTIONS 

The  fiscal  impact  on  the  Missouri  Department  of  Transportation  is  based  upon  the  following  assumptions 
and  methodology: 

(a)  MoDOT  will  have  2 staff  members  responsible  for  reviewing  a commercially  useful  function.  It  is 
estimated  that  20%  of  the  staff’s  work  time  will  be  spent  in  this  function.  It  is  also  estimated  that  10  informal 
hearings  will  be  held  each  year  and  MoDOT  estimates  expending  $13,500  per  hearing. 

(b)  These  public  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  percentage  of  work 
time  and  number  of  informal  hearings  will  vary  from  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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FISCAL  NOTE 
PRIVATE  ENTITY  COST 


I.  7 CSR  10-8.151 

Title:  7 - Missouri  Department  of  Transnortatinn 

Division:  10  - Missouri  Highways  and  Transportation  Commission 

Chapter:  8 - Disadvantaged  Business  Enterprise  Program 

Type  of  Rulemaking:  Proposed  Rule 

Rule  Number  and  Name:  7 CSR  10-8.151,  Performance  of  a Commercially  Useful  Function  by  a DBE  Firm 

II.  SUMMARY  OF  FISCAL  IMPACT 


Estimate  of  number  of  entities  by 
class  which  would  likely  be  affected 
by  adoption  of  rule: 

Classification  by  types  of  the 
business  entities  which  would  likely 
be  affected: 

Estimate  in  the  aggregate  as  to  the 
cost  of  compliance  with  the  rule  by 
the  affected  entities: 

10 

Contractors 

$ 80,000.00 

III.  WORKSHEET 

It  is  estimated  that  10  firms  will  request  a hearing  on  a 
Commercially  useful  function  determination  by  MoDOT, 

Each  firm  will  expend  an  average  of  $8,000  to  prepare  for 
a hearing.  ($8,000  x 10  firms)  $ 80,000.00 


TOTAL  $80,000.00 


rv.  ASSUMPTIONS 

The  fiscal  impact  on  the  Contractors  is  based  upon  the  following  assumptions  and  methodology: 

(a)  It  is  assumed  that  there  will  be  an  estimated  10  firms  who  will  request  a hearing  during  a year  and  that 
each  firm  will  expend  approximately  $8,000  to  prepare  for  a hearing. 

(b)  These  private  entity  costs  will  recur  each  year  for  the  life  of  the  rule;  however,  the  number  of  firms  and 
number  of  hearings  will  vary  fi'om  year  to  year  and  are  almost  impossible  to  predict  accurately. 
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Title  7— DEPARTMENT  OE  TRANSPORTATION 
Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RULE 

7 CSR  10-8.161  Confidentiality  of  DBE  Program  Financial 
and  Other  Information 

PURPOSE:  This  rule  complies  with  the  USDOT  requirements  of  49 
CFR  part  26  on  the  confidentiality  of  financial  and  other  confi- 
dential information  submitted  to  MoDOT  in  and  for  the  DBE 
Program. 

(1)  Personal  Financial  Information  Provided  for  Disadvantaged 
Business  Enterprise  Program  (DBE)  Program  Purposes.  In  com- 
pliance with  49  CFR  section  26.67(a)(2)(ii),  and  notwithstanding 
any  provision  of  state  law,  Missouri  Development  of 
Transportation  (MoDOT)  shall  not  release  an  individual’s  person- 
al net  worth  statement  nor  any  related  documentation  concerning 
or  supporting  it  to  any  third  party  without  the  written  consent  of 
the  individual  who  provided  or  is  the  subject  of  that  information. 
Provided,  however,  that  MoDOT  shall  transmit  this  information  to 
USDOT  for  any  certification  appeal  proceeding  held  under  49 
CFR  section  26.89  in  which  the  disadvantaged  status  of  that  indi- 
vidual is  in  question. 

(2)  Confidential  Business  Information.  In  compliance  with  49  CFR 
section  26.109(a)(2),  MoDOT  shall  safeguard  from  disclosure  to 
unauthorized  persons  any  information  that  may  reasonably  be  con- 
sidered as  confidential  business  information,  consistent  with  fed- 
eral and  state  law.  If  MoDOT  believes  that  under  state  law,  a third 
party  which  has  submitted  a written  request  for  it  is  entitled  to 
receive  DBE  Program  information  or  documentation  which  the 
firm  or  its  owners  may  deem  to  be  confidential  business  informa- 
tion, MoDOT  may  notify  the  firm  and  its  owners  a sufficient 
amount  of  time  in  advance  of  the  information  release,  of  the  third 
party’s  request  for  information,  including  information  on  the  iden- 
tity and  address  of  the  third  party,  so  that  the  firm  or  its  owners 
may  take  any  legal  action  they  deem  appropriate  to  protect  and  pre- 
serve the  confidentiality  of  that  DBE  Program  information  or  doc- 
umentation against  disclosure.  MoDOT  and  the  commission  also 
reserve  the  right  and  discretionary  authority  to  take  legal  or  judi- 
cial action  to  prevent  disclosure  of  confidential  business  or  per- 
sonal information  acquired  in  or  for  the  DBE  Program,  consistent 
with  federal  and  state  law,  as  MoDOT  and  the  commission  deem 
appropriate  in  the  circumstances. 

(3)  Investigative  Information.  MoDOT’s  External  Civil  Rights 
Unit  regularly  conducts  investigations  in  anticipation  of  legal 
actions,  causes  of  action  or  litigation,  including  but  not  limited  to 
information  on  whether  a firm  should  be  DBE  certified  or  recerti- 
fied, whether  a firm’s  eligibility  as  a DBE  should  be  removed, 
whether  a bidder  made  a good  faith  effort  in  its  bid,  whether  a 
DBE  firm  subcontractor  has  performed  a commercially  useful 
function,  or  properly  performed  all  the  work  it  was  obligated  to 
under  a federally-assisted  contract.  These  investigations,  in  turn, 
may  be  prepared  for  and  provided  confidentially  to  state  or  feder- 
al USDOT  or  other  law  enforcement  agencies,  for  civil  or  crimi- 
nal prosecution;  or  may  be  used  by  MoDOT  and  the  commission 
to  support  a contract  disallowance  or  breach  of  contract  action. 
These  investigative  files  in  MoDOT’s  possession  are  confidential 
and  shall  not  be  produced  or  disclosed  while  the  investigation  is  in 
progress,  consistent  with  federal  and  state  law.  If  action  is  taken 
upon  the  record  developed  under  this  chapter,  under  49  CFR  part 
26,  or  under  other  provisions  of  state  or  federal  civil,  criminal  or 


administrative  law,  then  the  pertinent  portions  or  all  of  that  inves- 
tigative record  shall  be  disclosed  to  the  necessary  parties,  if  and  to 
the  extent  required  of  MoDOT  by  applicable  federal  or  state  law. 

(4)  Other  Confidential  Information.  As  required  by  state  and  fed- 
eral law,  in  producing  any  DBE  Program  documents  or  records, 
MoDOT  shall  not  disclose  to  a third  party  any  individual’s  Social 
Security  number  or  firm’s  employer  identification  number. 
Further,  unless  a confidential  complainant  agrees  in  writing  to  the 
release  of  his  or  her  identity,  or  the  release  of  information  or  doc- 
umentation which  will  actually  or  effectually  identify  that  individ- 
ual, MoDOT  shall  comply  with  the  mandates  of  49  CFR  section 
26.109(b)  and  maintain  the  confidentiality  of  the  identity  of  every 
complainant  in  the  DBE  Program.  If  there  is  any  other  valid  and 
lawful  basis  under  state  or  applicable  federal  law  available  to  pre- 
serve the  confidentiality  of  DBE  Program  information,  MoDOT 
may  use  and  rely  upon  that  legal  basis  to  avoid  disclosure  of  any 
information  MoDOT  perceives  to  be  confidential. 

(5)  Compliance  With  Lawful  Court  Order.  MoDOT  will  comply 
with  a lawful  order  of  any  court  having  proper  jurisdiction  over  the 
commission,  MoDOT  or  their  employees,  regarding  the  release  (or 
not)  of  any  DBE  Program  documentation  or  information;  subject 
to  the  inherent  right  of  the  commission  to  appeal,  seek  a writ  or 
seek  other  judicial  relief.  In  any  such  legal  proceeding  to  compel 
disclosure  of  DBE  Program  information,  MoDOT  and  the  com- 
mission may  notify  and  afford  the  entity  which  provided  or  is  the 
subject  of  the  information,  and  United  States  Department  of 
Transportation  (USDOT)  or  its  appropriate  operating  administra- 
tion, with  the  opportunity  to  participate  in  the  action,  and  to 
remove  it  to  federal  court  or  take  such  other  judicial  action  as  each 
of  them  deems  appropriate. 

AUTHORITY:  section  226.150,  RSMo  1994;  Title  49  Code  of 
Federal  Regulations  part  26;  section  1101  (b)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA-21),  Public  Law  105-178,  112 
Stat.  107,  113;  and  MoDOT’s  approved  DBE  Program  submittals 
to  the  U.S.  Department  of  Transportation.  Emergency  rule  filed 
May  10,  2000,  effective  May  20,  2000,  expires  Nov.  6,  2000. 
Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  will  not  cost  state  agencies  or 
political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rule  will  not  cost  private  entities, 
including  small  businesses,  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rule  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing 
is  scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.200  Disadvantaged  Business  Enterprise  Set-Aside 
Program  General  Information.  This  rule  provided  general  infor- 
mation on  the  Missouri  Highways  and  Transportation 
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Commission’s  Disadvantaged  Business  Enterprise  Set-Aside 
Program. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.210  Definitions.  This  rule  defined  terms  applicable 
to  the  disadvantaged  business  enterprise  set-aside  program. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 


NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.220  Eligibility  for  Participation  In  the 
Commission’s  DBE  Set-Aside  Program.  This  rule  described 
which  DBE  firms  and  joint  ventures  are  eligible  to  be  qualified  as 
participants  in  the  commission’s  DBE  set-aside  program,  and 
described  the  procedures  which  must  be  followed  to  become  a 
qualified  DBE. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Eiled  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.230  Publication  of  Qualified  DBEs  and  Joint 
Ventures  in  the  DBE  Directory.  This  rule  described  how  the 
department  would  publish  the  list  of  qualified  DBEs  and  joint  ven- 
tures in  its  DBE  directory. 
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PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.  O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.240  Retaining  Qualification  to  Participate  in  the 
Commission’s  DBE  Set-Aside  Program.  This  rule  deseribed  how 
a qualified  DBE  or  joint  venture  retains  its  qualification  to  partic- 
ipate in  this  set-aside  program,  and  when  a qualified  DBE  or  joint 
venture  graduated  from  this  program. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 


NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.250  Bidding  Limitations  on  Qualified  Firms  and 
Joint  Ventures  Having  Active  Commission  DBE  Set-Aside 
Contracts.  This  rule  set  limits  on  the  number  of  active  DBE  set- 
aside  program  contracts  which  a qualified  firm  or  joint  venture 
may  have  from  the  commission,  in  order  to  achieve  greater  partic- 
ipation and  involvement  in  the  program. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Eiled  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  Transportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.260  DBE  Subcontracting  Goals  for  the 
Commission’s  DBE  Set-Aside  Program  Contracts.  This  rule 
described  the  program  requirement,  that  a qualified  firm  or  joint 
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venture  in  the  DBE  set-aside  program  must  itself  subcontract  a 
certain  given  percentage  of  its  set-aside  contract  work  to  other  cer- 
tified DBE  firms  or  joint  ventures. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CER)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CER  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  P.  O.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  7— DEPARTMENT  OE  HIGHWAYS  AND 
TRANSPORTATION 

Division  10— Missouri  Highways  and  TVansportation 
Commission 

Chapter  8— Disadvantaged  Business  Enterprise 
Program 

PROPOSED  RESCISSION 

7 CSR  10-8.270  Disqualification  of  a Firm  or  Joint  Venture 
from  the  DBE  Set-Aside  Program.  This  rule  described  who  is 
responsible  for  the  disqualification  of  a firm  or  Joint  venture  from 
the  DBE  set-aside  program,  the  effect  on  pending  eontraets  of  that 
disqualification,  and  the  extent  to  which  any  administrative  appeals 
of  that  decision  were  available. 

PURPOSE:  This  rule  is  rescinded  as  a result  of  the  United  States 
Department  of  Transportation’s  (USDOT’s)  adoption  of  new 
Disadvantaged  Business  Enterprise  (DBE)  Program  regulations  in 
Title  49  Code  of  Federal  Regulations  (CFR)  part  26,  effective 
March  4,  1999.  This  rule  and  all  other  rules  in  this  chapter  are 
being  rescinded  in  their  entirety,  and  will  be  replaced  by  a set  of 
DBE  Program  emergency  rules,  renumbered  in  this  chapter,  and  in 
compliance  with  Title  49  CFR  part  26. 

AUTHORITY:  sections  226.020  and  226.150,  RSMo  1986,  section 
1003(b)  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of 
1991,  PL.  102-240  and  Title  49  Code  of  Federal  Regulations  part 
23.  Original  rule  filed  April  13,  1994,  effective  Oct.  30,  1994. 
Emergency  rescission  filed  May  10,  2000,  effective  May  20,  2000, 
expires  Nov.  6,  2000.  Rescinded:  Filed  May  10,  2000. 


PUBLIC  COST:  This  proposed  rescission  will  not  cost  state  agen- 
cies or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rescission  will  not  cost  private 
entities,  including  small  businesses,  more  than  $500  in  the  aggre- 
gate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  rescission  with  the 
Department  of  Transportation,  Mari  Ann  Winters,  Secretary  to  the 
Commission,  PO.  Box  270,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  8— DEPARTMENT  OE  LABOR  AND 
INDUSTRIAL  RELATIONS 
Division  10 — Division  of  Employment  Security 
Chapter  4— Unemployment  Insurance 

PROPOSED  AMENDMENT 

8 CSR  10-4.160  Lessor  Employing  Units.  The  division  proposes 
to  amend  previous  sections  (5),  (7)  and  (8)  and  adds  new  seetions 
(7)  and  (10),  and  deletes  the  forms  that  follow  this  rule  in  the  Code 
of  State  Regulations . 

PURPOSE:  This  amendment  adds  a certificate  of  deposit  as  an 
acceptable  form  of  surety  for  a lessor  employing  unit  and  clarifies 
when  the  surety  can  be  released.  This  amendment  also  removes  the 
forms  following  the  rule  and  provides  information  how  to  acquire 
forms. 

(5)  Any  lessor  [employment]  employing  unit  depositing  securi- 
ties with  the  Division  of  Employment  Security  in  accordance  with 
section  288.032.2,  RSMo  shall  also  execute  an  Assignment  and 
Escrow  Agreement  provided  by  the  division.  The  agreement  shall 
contain  a provision  in  which  the  lessor  employing  unit  consents  to 
an  audit  of  its  records  prior  to  the  release  or  cancellation  of  the 
securities  tendered  with  the  agreement. 

(7)  Pursuant  to  section  288.032.2,  RSMo,  a lessor  employing 
unit,  in  lieu  of  a surety  bond  or  securities,  may  obtain  a cer- 
tificate of  deposit  Issued  by  any  state  or  federally  chartered 
financial  institution  in  an  amount  equivalent  to  the  amount 
required  for  a surety  bond.  The  certificate  of  deposit  shall  be 
made  payable  jointly  to  the  employing  unit  and  the  Division  of 
Employment  Security.  The  lessor  employing  unit  shall  forward 
the  certificate  of  deposit,  along  with  an  executed  Assignment 
and  Escrow  Agreement,  to  the  division.  The  lessor  employing 
unit  shall  forward  to  the  division  the  certificate  of  deposit  and 
an  executed  Assignment  and  Escrow  Agreement  on  a form  pro- 
vided by  the  division. 

7(7)7  (8)  The  director  of  the  Division  of  Employment  Security 
shall  notify  any  lessor  employing  unit  who  has  posted  a corporate 
surety  bond,  [or]  deposited  marketable  securities  [with  the  divi- 
sion], or  obtained  a certificate  of  deposit,  of  the  dollar  amount 
required  for  that  year  to  comply  with  the  provisions  of  section 
288.032.2.,  RSMo.  The  notification  shall  be  mailed  to  each  lessor 
employing  unit  not  later  than  the  end  of  February  of  each  calendar 
year. 

[(B)]  (9)  [The]  Neither  the  obligation  for  payment  [or]  nor  the 
bond,  securities,  or  certificate  of  deposit  securing  payment7,  or 
both,]  of  unemployment  contributions  pursuant  to  section 
288.032.2.,  RSMo  of  the  Missouri  Employment  Security  Law 
shall  [not]  be  released  until  the  Division  of  Employment  Security 
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is  satisfied,  either  by  audit  or  otherwise,  that  all  contributions  lia- 
bility on  account  of  the  bond,  securities  or  certificate  of  deposit 
has  been  paid.  This  section  of  this  rule  shall  not  be  construed  to 
increase  the  liability  of  the  surety  in  excess  of  the  face  amount  of 
the  bond  regardless  of  the  period  of  time  the  bond  remains  in 
effect,  nor  shall  it  be  construed  to  affect  the  right  of  any  surety  to 
terminate  the  bond  in  accordance  with  the  terms  of  the  bond. 

(10)  The  forms  provided  by  the  division  to  be  used  to  comply 
with  this  rule  may  be  obtained  by  contacting  the  division  at 
573-751-3331;  by  writing  the  Division  of  Employment  Security, 
Attention  Liability  Unit,  P.O.  Box  59,  Jefferson  City,  MO 
65104-0059;  or  by  downloading  the  form  through  the  division’s 
Internet  web  site  at  htto://www.dolir.state.mo.us/es/. 

AUTHORITY:  section  288.220,  RSMo  [1994]  Supp.  1999. 
Original  rule  filed  Dec.  2,  1992,  effective  June  7,  1993.  Amended: 
Filed  Feb.  2,  1995,  effective  Aug.  30,  1995.  Amended  Filed:  May 
2,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Division  of  Employment  Security;  Attn:  Ronald  J.  Miller,  Legal 
Section,  P.O.  Box  59;  Jefferson  City,  MO  65104-0059.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  No  public  hearing  is 
scheduled. 


Title  10— DEPARTMENT  OE  NATURAL  RESOURCES 
Division  10 — Air  Conservation  Commission 
Chapter  6— Air  Qnality  Standards,  Definitions, 
Sampling  and  Reference  Methods  and  Air  Pollntion 
Control  Regnlations  for  the  Entire  State  of  Missonri 

PROPOSED  AMENDMENT 

10  CSR  10-6.070  New  Source  Performance  Regulations.  The 

commission  proposes  to  amend  subsection  (1)(A)  and  update  sub- 
parts previously  adopted  in  section  (7).  If  the  commission  adopts 
this  rule  action,  it  will  be  submitted  to  the  U.S.  Environmental 
Protection  Agency  for  delegation  of  enforcement  authority. 

PURPOSE:  This  amendment  adopts  by  reference  new  40  CER  part 
60  subparts  finalized  between  January  1,  1999  and  December  31, 
1999.  Additionally,  this  amendment  updates  previously  adopted 
subparts. 

(1)  General. 

(A)  The  provisions  of  40  CER  part  60,  as  of  December  31, 
[1998]  1999,  shall  apply  and  are  adopted  by  reference  as  part  of 
this  rule. 

AUTHORITY:  section  643.050,  RSMo  Supp.  [1998]  1999. 
Original  rule  filed  Dec.  10,  1979,  effective  April  11,  1980.  Eor 
intervening  history,  please  consult  the  Code  of  State  Regulations. 
Amended:  Eiled  May  15,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 


NOTICE  OF  PUBLIC  HEARING  AND  NOTICE  TO  SUBMIT 
COMMENTS:  A public  hearing  on  this  proposed  amendment  will 
begin  at  9:00  a.m.,  July  27,  2000.  The  public  hearing  will  be  held 
at  the  Holiday  Inn,  10709  Watson  Rd.,  St.  Louis,  Missouri. 
Opportunity  to  be  heard  at  the  hearing  shall  be  afforded  any  inter- 
ested person.  Written  request  to  be  heard  should  be  submitted  at 
least  seven  days  prior  to  the  hearing  to  Roger  D.  Randolph, 
Director,  Air  Pollution  Control  Program,  205  Jefferson  Street,  P.O. 
Box  176,  Jefferson  City,  MO  65102-0176,  (573)  751-4817. 
Interested  persons,  whether  or  not  heard,  may  submit  a written 
statement  of  their  views  until  5:00  p.m.,  August  3,  2000.  Written 
comments  shall  be  sent  to  Chief,  Planning  Section,  Air  Pollution 
Control  Program,  205  Jefferson  Street,  P.O.  Box  176,  Jefferson 
City,  MO  65102-0176. 


Title  10— DEPARTMENT  OE  NATURAL  RESOURCES 
Division  10 — Air  Conservation  Commission 
Chapter  6— Air  Qnality  Standards,  Definitions, 
Sampling  and  Reference  Methods  and  Air  Pollntion 
Control  Regnlations  for  the  Entire  State  of  Missonri 

PROPOSED  AMENDMENT 

10  CSR  10-6.075  Maximum  Achievable  Control  Technology 
Regulations.  The  commission  proposes  to  amend  subsection 
(1)(A)  and  section  (4)  and  update  subparts  previously  adopted  in 
section  (4).  If  the  commission  adopts  this  rule  action,  it  will  be 
submitted  to  the  U.S.  Environmental  Protection  Agency  for  dele- 
gation of  enforcement  authority. 

PURPOSE:  This  amendment  adopts  by  reference  new  40  CER  part 
63  subparts  finalized  between  January  1,  1999  and  December  31, 
1999.  Additionally,  this  amendment  updates  previously  adopted 
subparts. 

(1)  General. 

(A)  The  provisions  of  40  CER  part  63  as  of  December  31, 
[1998]  1999,  with  the  exception  of  those  provisions  which  are  not 
delegable  by  the  United  States  Environmental  Protection  Agency 
(EPA)  shall  apply  and  are  adopted  by  reference  as  part  of  this  rule. 

(4)  The  following  are  the  Maximum  Achievable  Control 
Technology  (MACT)  40  CER  part  63  subparts  that  are  adopted  by 
reference  in  this  rule.  Individual  source  operations  or  installations 
in  these  categories  are  subject  to  this  rule  based  on  category  spe- 
cific parameters,  as  specified  in  the  applicable  subpart: 

“(E)  National  Emission  Standards  for  Organic  Hazardous  Air 
Pollutants  Prom  the  Synthetic  Organic  Chemical  Manufacturing 
Industry; 

(G)  National  Emission  Standards  for  Organic  Hazardous  Air 
Pollutants  Prom  the  Synthetic  Organic  Chemical  Manufacturing 
Industry  for  Process  Vents,  Storage  Vessels,  Transfer  Operations, 
and  Wastewater; 

(H)  National  Emission  Standards  for  Organic  Hazardous  Air 
Pollutants  for  Equipment  Leaks; 

(I)  National  Emission  Standards  for  Organic  Hazardous  Air 
Pollutants  for  Certain  Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks;” 

“(L)  National  Emission  Standards  for  Coke  Oven  Batteries; 

(M)  National  Perchloroethylene  Air  Emission  Standards  for  Dry 
Cleaning  Facilities; 

(N)  National  Emission  Standards  for  Chromium  Emissions 
From  Hard  and  Decorative  Chromium  Electroplating  and 
Chromium  Anodizing  Tanks; 

(O)  Ethylene  Oxide  Emissions  Standards  for  Sterilization 
Facilities;” 
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“(Q)  National  Emission  Standards  for  Hazardous  Air  Pollutants 
for  Industrial  Process  Cooling  Towers; 

(R)  National  Emission  Standards  for  Gasoline  Distribution 
Facilities  (Bulk  Gasoline  Terminals  and  Pipeline  Breakout 
Stations); 

(S)  National  Emission  Standards  for  Hazardous  Air  Pollutants 
from  the  Pulp  and  Paper  Industry; 

(T)  National  Emission  Standards  for  Halogenated  Solvent 
Cleaning; 

(U)  National  Emission  Standards  for  Hazardous  Air  Pollutant 
Emissions:  Group  I Polymers  and  Resins;” 

“(W)  National  Emission  Standards  for  Hazardous  Air  Pollutants 
for  Epoxy  Resins  Production  and  Non-Nylon  Polyamides 
Production; 

(X)  National  Emission  Standards  for  Hazardous  Air  Pollutants 
From  Secondary  Lead  Smelting; 

(Y)  National  Emission  Standards  for  Marine  Tank  Vessel 
Loading  Operations;” 

“(AA)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  From  Phosphoric  Acid  Manufacturing  Plants; 

(BB)  National  Emission  Standards  for  Hazardons  Air 
Pollutants  From  Phosphate  Fertilizers  Prodnctlon  Plants; 

/"/(CC)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  from  Petroleum  Refineries; 

(DD)  National  Emission  Standards  for  Hazardous  Air  Pollutants 
from  Off-Site  Waste  and  Recovery  Operations; 

(EE)  National  Emission  Standards  for  Magnetic  Tape 
Manufacturing  Operations;” 

“(GG)  National  Emission  Standards  for  Aerospaee 
Manufacturing  and  Rework  Facilities;/^"/ 

(HH)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  From  Oil  and  Natural  Gas  Production  Facilities; 

/"7(H)  National  Emission  Standards  for  Shipbuilding  & Ship 
Repair  (Surface  Coating); 

(JJ)  National  Emission  Standards  for  Wood  Furniture 
Manufacturing  Operations; 

(KK)  National  Emission  Standards  for  the  Printing  and 
Publishing  Industry; 

(EL)  National  Emission  Standards  for  Hazardous  Air  Pollutants 
for  Primary  Aluminum  Reduetion  Plants;” 

“(OO)  National  Emission  Standards  for  Tanks — Level  1; 

(PP)  National  Emission  Standards  for  Containers; 

(QQ)  National  Emission  Standards  for  Surface  Impoundments; 

(RR)  National  Emission  Standards  for  Individual  Drain 
Systems;/"! 

(SS)  National  Emission  Standards  for  Closed  Vent  Systems, 
Control  Devices,  Recovery  Devices  and  Routing  to  a Fuel  Gas 
System  or  a Process; 

(TT)  National  Emission  Standards  for  Fqnipment  Leaks— 
Control  Level  1; 

(UU)  National  Emission  Standards  for  Equipment  Leaks— 
Control  Level  2 Standards; 

/"/(VV)  National  Emission  Standards  for  Oil- Water  Separators 
and  Organic-Water  Separators;/"/ 

(WW)  National  Emission  Standards  for  Storage  Vessels 
(Tanks)— Control  Level  2;” 

“(YY)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories:  Generic  Maxlmnm  Available 
Control  Technology  Standards;” 

“(CCC)  National  Emission  Standards  for  Hazardons  Air 
Pollutants  for  Steel  Pickllng-HCl  Process  Facilities  and 
Hydrochloric  Acid  Regeneration  Plants; 

(DDD)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  for  Mineral  Wool  Production; 

/"/(EEE)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  From  Hazardous  Waste  Combustors;” 

“(GGG)  National  Emission  Standards  for  Pharmaceuticals 
Production;/"/ 


(HHH)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  From  Natural  Gas  Transmission  and  Storage 
Facilities; 

/"/(III)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  for  Flexible  Polyurethane  Foam  Produetion;  [and] 

(JJJ)  National  Emission  Standards  for  Hazardous  Air  Pollutant 
Emissions:  Group  IV  Polymers  and  Resins/./;” 

“(LLL)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  From  the  Portland  Cement  Manufacturing 
Indnstry; 

(MMM)  National  Emission  Standards  for  Hazardons  Air 
Pollutants  for  Pesticide  Active  Ingredient  Prodnctlon; 

(NNN)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  for  Wool  Fiberglass  Manufacturing;” 

“(PPP)  National  Emission  Standards  for  Hazardons  Air 
Pollutant  Emissions  for  Polyether  Polyols  Prodnctlon;” 

“(TTT)  National  Emission  Standards  for  Hazardous  Air 
Pollutants  for  Primary  Lead  Smelting;” 

“(VVV)  National  Emission  Standards  for  Hazardons  Air 
Pollutants:  Publicly  Owned  Treatment  Works;”  and 

“(XXX)  National  Emission  Standards  for  Hazardons  Air 
Pollutants  for  Ferroalloys  Production:  Ferromanganese  and 
Silicomanganese.  ” 

AUTHORITY:  section  643.050,  RSMo  Supp.  [1998]  1999. 
Original  rule  filed  May  1,  1996,  effective  Dec.  30,  1996. 
Amended:  Filed  April  14,  1998,  effective  Nov.  30,  1998.  Amended: 
Filed  March  15,  1999,  effective  Oct.  30,  1999.  Amended:  Filed 
July  30,  1999,  effective  March  30,  2000.  Amended:  Filed  May  15, 
2000. 

PUBLIC  COST:  This  proposed  amendment  will  cost  state  agencies 
or  political  subdivisions  $54,947  in  fiscal  year  2002  and  $46,357 
per  year  in  subsequent  years. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  OE  PUBLIC  HEARING  AND  NOTICE  TO  SUBMIT 
COMMENTS:  A public  hearing  on  this  proposed  amendment  will 
begin  at  9:00  a.m.,  July  27,  2000.  The  public  hearing  will  be  held 
at  the  Holiday  Inn,  10709  Watson  Rd.,  St.  Louis,  Missouri. 
Opportunity  to  be  heard  at  the  hearing  shall  be  afforded  any  inter- 
ested person.  Written  request  to  be  heard  should  be  submitted  at 
least  seven  days  prior  to  the  hearing  to  Roger  D.  Randolph, 
Director,  Air  Pollution  Control  Program,  205  Jefferson  Street,  P.  O. 
Box  176,  Jefferson  City,  MO  65102-0176,  (573)  751-4817. 
Interested  persons,  whether  or  not  heard,  may  submit  a written 
statement  of  their  views  until  5:00  p.m.,  August  3,  2000.  Written 
comments  shall  be  sent  to  Chief  Planning  Section,  Air  Pollution 
Control  Program,  205  Jefferson  Street,  P.  O.  Box  176,  Jefferson 
City,  MO  65102-0176. 
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FISCAL  NOTE 
PUBLIC  ENTITY  COST 


I.  RULE  NUMBER 


Title:  10-Department  of  Natural  Resources 

Division:  1 0-Air  Conservation  Commission 

Chapter:  6-Air  Quality  Standards,  Definitions,  Sampling  and  Reference  Methods  and  Air  Pollution  Control 

Regulations  for  the  Entire  State  of  Missouri 

Type  of  Rulemaking:  Proposed  Amendment 

Rule  Number  and  Name:  10  CSR  10-6.075  Maximum  Achievable  Control  Technology  Regulations 


II.  SUMMARY  OF  FISCAL  IMPACT 


Affected  Agency  or  Political  Subdivision 

Estimated  Cost  of  Compliance  in  the  Aggregate 

MDNR  Air  Pollution  Control  Program 

$46,357* 

♦Reflects  total  annual  aggregate  cost 


III.  WORKSHEET 

(Full  Year)  (Full  Year) 

FY2002  FY2003 

Mo.  Department  of  Natural  Resources 

Air  Pollution  Control  Program  $54,947  $46,357 

Total  aggregate  cost  per  year  is  estimated  to  be  $46,357  for  the  life  of  the  rule. 


EXPENDITURES  FOR  FY2002  (July  1,  2001  through  June  30, 2002) 


New  full-time  employee  (FTE)  Environmental  Specialist  I/II  FY02 

Base  Wages  $2432/month  x 12  months  x 0.9  FTE  = $26,266 

Expense  and  Equipment  $1 7,466  x 0.9  = $1 5,7 1 9 

Fringe  Benefits  $29,1 84  x 26.4%  x 0.9  = $ 6,934 

Indirect  Benefits  $29,184  x 22.95%  x 0.9=  $ 6.028 

$54,947 


EXPENDITURES  FOR  FY2002  (July  1, 2002  through  June  30, 2003) 


New  FTE  Environmental  Specialist  I/II  FY03 

Base  Wages  $2432/month  x 12  months  x 0.9  FTE  = $26,266 

Expense  and  Equipment  $7,921x0.9=  $ 7,129 

Fringe  Benefits  $29,184  x 26.4%  x 0.9=  $ 6,934 

Indirect  Benefits  $29,184  x 22.95%  x 0.9  = $ 6.028 

$46,357 
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IV.  ASSUMPTIONS 

1 .  The  cost  for  0.9  new  FTE  is  based  on  the  ratio  of  sources  affected  by  this  rulemaking  and  the  current  number  of 
sources  applied  to  the  current  number  of  FTEs  performing  maximum  achievable  control  technology  (MACT) 
related  duties.  The  figures  used  for  this  equation  are  2809  current  sources  based  on  the  1998  Emission 
Inventory  Questionnaire  (EIQ)  mail-out,  73  new  potential  sources  and  33  current  FTEs. 

# New  Sources  x # Current  FTE  = # new  FTE 

# Existing  Sources 

73  X 33  = 0.9  New  FTE 
2809 


Number  of  Entities 
Affected  by  Federal  Rules 

Subpart 

Facility  Classification 

2 

(AA) 

Phosphoric  Acid  Manufacturing  Plants 

Same  sources  as  (AA) 

(BB) 

Phosphate  Fertilizers  Production  Plants 

2 

(HH) 

Oil  and  Natural  Gas  Production  Facilities 

See  assiunption  2 

(SS) 

Closed  Vent  Systems,  Control  Devices,  Recovery  Devices  and  Routii^  to  a 
Fuel  Gas  System  or  a Process 

See  assumption  2 

(TT) 

Equipment  Leaks  - Control  Level  1 

See  assumption  2 

(UU) 

Equipment  Leaks  - Control  Level  2 

See  assmnption  2 

(WW) 

Storage  Vessels  (Tanks)  - Control  Level  2 

0 

(YY) 

Generic  Maximum  Available  Control  Technology  Standards 

10 

(CCC) 

Steel  Picklii^-HCl  Process  Facilities  and  Hydrochloric  Acid  Regeneration 
Plants 

2 

(DDD) 

Mineral  Wool  Production 

20 

(HHH) 

Natural  Gas  Transmission  and  Storage  Facilities 

9 

(LLL) 

Portland  Cement  Manufacturing  Industry 

15 

(MMM) 

Pesticide  Active  Ingredient  Production 

Same  sources  as  (DDD) 

(NNN) 

Wool  Fiberglass  Manufacturing 

7 

(PPP) 

Polyether  Polyols  Production 

2 

(TTT) 

Primary  Lead  Smelting 

4 

(VVV) 

Publicly  Owned  Treatment  Works 

0 

(XXX) 

Ferroalloys  Production:  Ferromanganese  and  Silicomanganese 

2.  Sources  covered  by  subparts  (SS),  (TT),  (UU)  and  (WW)  are  assumed  to  be  covered  by  existing  subparts  (F), 

(G),(H)anda). 

3.  Salary  figures  are  based  on  the  merit  system  pay  plan  for  the  years  considered.  Each  FTE  is  considered  to  be  an 
Environmental  Specialist  II  at  a base  wage  of  $2432  per  month. 

4.  The  percentage  of  basic  salary  used  for  the  fi’ii^e  benefits  calculation  is  based  upon  a rate  of  26.4%  as  provided 
by  the  Missouri  Department  of  Natural  Resources'  Accounting  Program. 

5.  The  Division  of  Administrative  Support  provided  the  percentage  of  basic  salary  used  for  the  indirect  benefits 
calculation.  The  rate  of 22.95%  was  established  for  the  Division  of  Environmental  Quality. 

6.  Cost  of  livii^  and  inflation  are  not  included  in  the  expense  calculations. 

7.  All  costs  associated  with  this  proposed  new  rule  include  only  those  MACT  standards  finalized  January  1 , 1 999 
through  December  31, 1999  and  adopted  by  reference. 
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7.  All  costs  calculated  in  this  fiscal  note  are  based  on  the  present  year  and  not  adjusted  for  inflation. 

8.  The  figures  used  for  all  staff  equipment  and  expense  mentioned  are  based  on  expansion  positions  requiring 
$17,466  for  the  first  fiscal  year  and  $7,921  for  each  subsequent  year.  Expenses  and  equipment  are  broken  down 
as  follows. 


Computer  Equipment  $ 4,944 

Office  Equipment  $ 4,601 

Annual  Ongoing  Expenses  $ 7.921 

TOTAL  $17,466 
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Title  10— DEPARTMENT  OE  NATURAL  RESOURCES 
Division  10 — Air  Conservation  Commission 
Chapter  6— Air  Qnality  Standards,  Definitions, 
Sampling  and  Reference  Methods  and  Air  Pollntion 
Control  Regnlations  for  the  Entire  State  of  Missonri 

PROPOSED  AMENDMENT 

10  CSR  10-6.080  Emission  Standards  for  Hazardous  Air 
Poilutants.  The  commission  proposes  to  amend  section  (1)  and 
update  subparts  previously  adopted  in  section  (3).  If  the  commis- 
sion adopts  this  rule  action,  it  will  be  submitted  to  the  U.S. 
Environmental  Protection  Agency  for  delegation  of  enforcement 
authority. 

PURPOSE:  This  amendment  adopts  by  reference  new  40  CFR  part 
61  subparts  finalized  between  January  1,  1999  and  December  31, 
1999.  Additionally,  this  amendment  updates  previously  adopted 
subparts. 

(1)  General.  The  provisions  of  40  CFR  part  61,  as  of  December  31, 
[1998]  1999,  with  the  exception  of  sections  61.4,  61.16,  61.17, 
and  subparts  B,  H,  I,  K,  W,  Q,  R,  T and  those  provisions  which  are 
not  delegable  by  United  States  Environmental  Protection  Agency 
(EPA)  shall  apply  and  are  adopted  by  reference  as  part  of  this  rule. 
Authorities  which  may  not  be  delegated  include  40  CFR  61.04(b), 
61.12(d)(1),  61.13(h)(l)(ii),  61.112(c),  61.164(a)(2),  61.164(a)(3), 
61.172(b)(2)(ii)(B),  61.172(b)(2)(ii)(C),  61.174(a)(2),  61.174(a)(3), 
61.242-l(c)(2),  61.244,  and  all  authorities  listed  as  not  delegable  in 
each  subpart  under  Delegation  of  Authority. 

AUTHORITY:  section  643.050,  RSMo  Supp.  [1998]  1999. 
Original  rule  filed  Dec.  10,  1979,  effective  April  11,  1980.  For 
intervening  history,  please  consult  the  Code  of  State  Regulations. 
Amended:  Filed  May  15,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  OF  PUBLIC  HEARING  AND  NOTICE  TO  SUBMIT 
COMMENTS:  A public  hearing  on  this  Proposed  Amendment  will 
begin  at  9:00  a.m.,  July  27,  2000.  The  public  hearing  will  be  held 
at  the  Holiday  Inn,  10709  Watson  Rd.,  St.  Louis,  Missouri. 
Opportunity  to  be  heard  at  the  hearing  shall  be  afforded  any  inter- 
ested person.  Written  request  to  be  heard  should  be  submitted  at 
least  seven  days  prior  to  the  hearing  to  Roger  D.  Randolph, 
Director,  Air  Pollution  Control  Program,  205  Jefferson  Street,  P.  O. 
Box  176,  Jefferson  City,  MO  65102-0176,  (573)  751-4817. 
Interested  persons,  whether  or  not  heard,  may  submit  a written 
statement  of  their  views  until  5:00  p.m.,  August  3,  2000.  Written 
comments  shall  be  sent  to  Chief,  Planning  Section,  Air  Pollution 
Control  Program,  205  Jefferson  Street,  PO.  Box  176,  Jefferson 
City,  MO  65102-0176. 


Title  10— DEPARTMENT  OE  NATURAL  RESOURCES 
Division  40 — Land  Reclamation  Commission 
Chapter  10 — Permit  and  Performance  Reqnirements  for 
Indnstrial  Mineral  Open  Pit  and  In-Stream  Sand  and 
Gravel  Operations 

PROPOSED  AMENDMENT 

10  CSR  40-10.010  Permit  Requirements  for  Industrial  Mineral 
Operations.  The  commission  is  adding  subsection  (2)(F): 


PURPOSE:  This  proposed  amendment  incorporates  a Land 
Reclamation  Commission  policy  that  clarifies  what  areas  of  land 
that  were  affected  before  January  1,  1972  need  to  permitted. 

(2)  Operations  Not  Required  to  Obtain  a Land  Reclamation 
Permit. 

(F)  Operations  that  conduct  mining  activities  in  areas  of  land 
that  were  affected  by  surface  mining  prior  to  January  1,  1972, 
subject  to  the  following  restrictions: 

1.  Where  overburden  that  originates  from  the  pre- 
January  1,  1972  area  is  placed  upon  other  area  of  land,  a per- 
mit will  be  required  for  those  areas;  and 

2.  Where  overburden  from  an  area  where  a permit  is 
required  is  placed  on  an  area  of  land  that  was  affected  by  sur- 
face mining  before  January  1,  1972,  a permit  will  be  required 
for  those  areas. 

AUTHORITY:  sections  444.767,  [RSMo  Supp.  1993,]  444.770 
and  444. 784,  RSMo  [Supp.  1990]  1994.  Original  rule  filed  Aug. 
2,  1991,  effective  Feb.  6,  1992.  Amended:  Filed  June  1,  1994, 
effective  Nov.  30,  1994.  Amended:  Filed  May  3,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Division  of  Environmental  Quality,  Land  Reclamation  Program, 
Larry  Coen,  Staff  Director,  P.  O.  Box  1 76,  Jefferson  City,  MO 
65102,  (573)  751-4041.  To  be  considered,  comments  must  be 
received  within  thirty  days  after  publication  of  this  notice  in  the 
Missouri  Register.  No  public  hearing  is  scheduled. 


Title  10— DEPARTMENT  OE  NATURAL  RESOURCES 
Division  40 — Land  Reclamation  Commission 
Chapter  10 — Permit  and  Performance  Reqnirements  for 
Indnstrial  Mineral  Open  Pit  and  In-Stream  Sand  and 
Gravel  Operations 

PROPOSED  AMENDMENT 

10  CSR  40-10.020  Permit  Application  Requirements.  The  com- 
mission is  amending  section  (2)  and  deleting  all  forms  that  follow 
this  rule  In  the  Code  of  State  Regulations . 

PURPOSE:  This  proposed  amendment  changes  the  dollar  amount 
of  the  permit  fees  and  incorporates  a Land  Reclamation 
Commission  policy  regarding  public  notices  that  are  required  to 
accompany  permit  applications. 

(2)  As  required  by  section  444.772,  RSMo,  an  applicant  shall  pro- 
vide a complete  application  package  submitted  which  includes  the 
following: 

(F)  All  required  fees  based  upon  the  type  of  operation  and 
amount  of  production  as  follows: 

1.  For  gravel  operations  producing  less  than  five  thousand 
(5,000)  tons  annually,  an  annual  permit  fee  of  [one]  two  hundred 
dollars  [($  100)]  ($200)  for  each  application  plus  an  acreage  fee 
of  thirty-five  dollars  ($35)  per  whole  or  fractional  acre  [permit- 
ted]', and 

2.  For  all  other  operations  (including  gravel  over  five  thou- 
sand (5,000)  tons  annually),  the  applicant  shall  pay  an  annual  per- 
mit fee  of  [three]  five  hundred  [fifty]  dollars  [($350)1  ($500)  for 
each  application  plus  an  acreage  fee  of  thirty-five  dollars  ($35) 
per  whole  or  fractional  acre  permitted  plus  an  annual  site  fee  of 
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forty  dollars  ($40)  per  site  to  be  operated  during  the  sueceeding 
twelve  (12)  months; 

(H)  Proof  that  a public  notice  has  been  published  in  any  news- 
paper [with  a general  circulation  in  the  counties  where  the 
land  is  located]  qualified  under  section  493.050,  RSMo  to 
publish  legal  notices  In  any  county  where  the  land  Is  located.  A 
separate  public  notice  will  be  required  for  each  application. 
The  applicant  shall  advertise  a public  notice  in  accordance  with 
this  subsection  each  time  the  applicant  files  a permit  application 
for  a new  mine,  files  a request  for  expansion  to  an  existing  mine, 
when  making  revisions  to  the  original  operation  and  reclamation 
plan  and  when  transferring  the  permit  to  a new  operator,  as 
defined  in  sections  (5)-(7)  of  this  rule.  The  operator  shall  pub- 
lish the  public  notice  only  after  notification  from  the  director 
that  the  application  Is  complete.  For  the  purpose  of  the  public 
notice  publication,  the  director  shall  have  fifteen  days  from  the 
certified  date  of  receipt  of  the  application  to  notify  the  opera- 
tor whether  or  not  the  application  Is  complete.  Public  notices 
shall  not  be  required  for  renewing  existing  permits  or  to  permit 
additional  acreage  within  a currently  approved  long-term  operation 
and  reclamation  plan,  as  defined  in  paragraph  (2)(D)6./)7  of  this 
rule.  Public  notices  shall  be  required  If  the  operational  date 
specified  In  the  long-term  mine  plan  has  expired.  The  notiee 
must  contain  the  following: 

1 . A statement  of  intent  to  eonduct  surface  mining  specifying 
the  mineral  and  estimated  period  of  operation; 

2.  The  name  and  address  of  the  operator; 

3.  A legal  description  of  affected  land  eonsisting  of  county, 
section,  township  and  range; 

4.  The  number  of  acres  involved; 

5.  A statement  informing  the  public  that  comments  will  be 
aceepted  by  the  dlreetor  of  the  Land  Reclamation  Commission  for 
fifteen  (15)  days  following  the  publieation  of  the  publie  notiee;  and 

6.  The  address  of  the  direetor  of  the  Land  Reclamation 
Commission. 

AUTHORITY:  sections  444. 767,  [RSMo  Supp.  1 99 3 J 444. 772, 
[RSMo  Supp.  1992]  and  444. 784,  RSMo  [Supp.  1990]  1994. 
Original  rule  filed  Aug.  2,  1991,  effective  Feb.  6,  1992.  Amended: 
Filed  June  1,  1994,  effective  Nov.  30,  1994.  Amended:  Filed  May 
3,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  cost  private  enti- 
ties an  estimated  $85,500  annually  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Division  of  Environmental  Quality,  Land  Reclamation  Program, 
Larry  Coen,  Staff  Director,  P.  O.  Box  1 76,  Jefferson  City,  MO 
65102,  (573)  751-4041.  To  be  considered,  comments  must  be 
received  within  thirty  days  after  publication  of  this  notice  in  the 
Missouri  Register.  No  public  hearing  is  scheduled. 
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FISCAL  NOTE 
PRIVATE  ENTITY  COST 


I.  RULE  NUMBER 

Title:  10  - DEPARTMENT  OF  NATURAL  RESOURCES 
Division:  Industrial  Minerals  Fee  Increase 

Chapter:  10— Permit  and  Performance  Requirements  for  Industrial  Mineral  Open  Pit  and 
In-Stream  Sand  and  Gravel  Operations 

Type  of  Rulemaking:  Proposed  Increase  Application  Fees 

Rule  Number  and  Name:  10  CRS  40-10.020  t2VFl  1.2  (U) 

II.  SUMMARY  OF  FISCAL  IMPACT 


Estimate  of  the  number  of 
entities  by  class  which  would 
likely  be  affected  by  the 
adoption  of  the  Proposed  Rule: 

Classification  by  types  of  the 
business  entities  which  would 
likely  be  affected: 

Estimate  in  the  aggregate  as 
to  the  cost  of  compliance 
with  the  rule  by  the  affected 
entities: 

Gravel  operations  less  than 
5000  tons  annually  the  fees 
will  increase  from  $100  to 
$200  annually.  For  all  other 
operations,  the  fees  will  be 
raised  from  $350.00  to 
$500.00  annually. 

Industrial  Minerals  Mining 
Companies. 

Approximately  153  Sand 
and  Gravel  permits  would 
increase  $100  each  for  a 
total  increase  of  $15,300. 
In  addition,  for  all  other 
industrial  mineral  permits, 
the  fee  will  be  raised  from 
$350.00  to  $500.00.  This 
increase  will  affect  570 
sites  and  will  increase  fees 
$85,500  annually 

The  following  list  is  based  on  the  Standard  Industrial  Code.  The  list  provides  an 
extensive  summary  of  classes. 

SIC  Code  Commercial  or  Industrial  ClassiRcation  Number  of  Facilities 


INDUSTRIAL  MINERALS  MINING 


723  industrial  minerals  permits 
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III.  WORKSHEET 

(F)(1)  1.  This  rule  change  would  increase  from  $100  to  $200  Sand  and  Gravel  permits 
that  mine  less  than  5000  tons  annually.  153  permits  will  be  affected  by  this  change. 
(F)(2)  2.  This  rule  change  would  increase  from  $350  to  $500  all  other  industrial  mineral 
permits. 

(H)  3.  This  rule  change  simply  places  into  rule  a current  Commission  policy.  There 

are  no  changes  to  the  current  practice. 

IV.  ASSUMPTIONS 

1.1.  The  original  10  CSR  40-10.020  was  filed  on  August  2,  1991  and  became 
effective  on  February  6,  1992. 
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Title  10— DEPARTMENT  OE  NATURAL  RESOURCES 
Division  40 — Land  Reclamation  Commission 
Chapter  10 — Permit  and  Performance  Reqnirements  for 
Indnstrial  Mineral  Open  Pit  and  In-Stream  Sand  and 
Gravel  Operations 

PROPOSED  AMENDMENT 

10  CSR  40-10.040  Permit  Review  Process.  The  commission  is 
amending  section  (1). 

PURPOSE:  This  proposed  amendment  makes  a minor  grammatical 
change. 

(1)  Within  fifteen  (15)  days  of  receipt  of  a complete  application, 
but  not  before  any  required  public  notice  period  has  expired,  the 
director  shall  promptly  [shall]  review  the  application  and  shall 
make  a determination  on  an  application.  The  recommendation  will 
be  to  either  issue  or  deny. 

AUTHORITY:  sections  444. 767,  [RSMo  Supp.  1993,1  444. 772, 
[RSMo  Supp.  1992,1  444.773,  444.774  and  444.784,  RSMo 
[Supp.  1990]  1994.  Original  rule  filed  Aug.  2,  1991,  effective 
Feb.  6,  1992.  Amended:  Filed  June  1,  1994,  effective  Nov.  30, 
1994.  Amended:  Filed  May  3,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Division  of  Environmental  Quality,  Land  Reclamation  Program, 
Larry  Coen,  Staff  Director,  P.  O.  Box  1 76,  Jefferson  City,  MO 
65102,  (573)  75T4041.  To  be  considered,  comments  must  be 
received  within  thirty  days  after  publication  of  this  notice  in  the 
Missouri  Register.  No  public  hearing  is  scheduled. 


Title  10— DEPARTMENT  OE  NATURAL  RESOURCES 
Division  40 — Land  Reclamation  Commission 
Chapter  10 — Permit  and  Performance  Reqnirements  for 
Indnstrial  Mineral  Open  Pit  and  In-Stream  Sand  and 
Gravel  Operations 

PROPOSED  AMENDMENT 

10  CSR  40-10.100  Definitions.  The  commission  is  adding  sec- 
tions (5)  and  (31)  and  renumbering  the  remaining  sections. 

PURPOSE:  This  proposed  amendment  establishes  the  definition  of 
an  application. 

(5)  Application.  A set  of  documents  inclusive  of  all  information 
required  by  10  CSR  40-10.020,  that  includes  one  or  more  sites, 
and  shall  include  mining  operations  by  an  operator  at  all  sites 
located  in  no  more  than  one  county.  An  operator  may  cboose 
to  maintain  site  files  under  one  company  permit  document 
number,  as  long  as  all  fees  are  paid  according  to  this  definition. 

1(5)1  (6)  Commission.  The  Land  Reclamation  Commission  in  the 
Department  of  Natural  Resources. 

1(6)1  (7)  Conference,  conciliation  and  persuasion  (CC&P).  The 
administrative  means  employed  by  the  director  or  his/her  repre- 
sentative to  resolve  or  prevent  an  alleged  violation  of  the  law, 
rules,  permit  or  conditions  of  the  bond,  including,  but  not  limited 
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to,  informal  conversations,  telephone  conversations  and  letters 
issued  by  the  director. 

1(7)1  (8)  Consolidated  material.  Any  naturally  formed  aggregate 
or  mass  of  mineral  matter  which  is  firm  and  coherent  and  that  can- 
not be  excavated  by  normal  construction  equipment.  Material 
requires  blasting  to  be  excavated. 

1(8)1  (9)  Director.  The  staff  director  of  the  Land  Reclamation 
Commission. 

1(9)1  (10)  Fill  dirt.  Material  excavated  for  use  as  construction  fill 
which  does  not  have  a distinctive  physical  property  matching  one 
of  the  minerals  listed  under  10  CSR  40-10.010(1)  and  which  will 
not  be  refined  into  one  of  those  minerals.  Backfill  material  for  use 
in  completing  reclamation  is  not  included  in  this  definition. 

1(10)1  (11)  Flood  plain.  Geographic  areas  susceptible  to  periodic 
inundation  from  overflow  of  natural  waterways. 

1(11)1  (12)  Habitual  violator.  A person,  permittee  or  operator  that 
has  established  a pattern  of  violations  of  any  requirements  of  the 
Land  Reclamation  Act,  its  corresponding  regulations  or  the  permit 
is  defined  here  as  any  person  or  permittee  who  has— 

(A)  Three  (3)  similar  violations  in  any  six  (6)  or  less  inspec- 
tions; 

(B)  Five  (5)  violations  in  any  ten  (10)  or  fewer  inspections;  or 

(C)  Three  (3)  or  more  violations  in  three  (3)  consecutive  inspec- 
tions. 

1(12)1  (13)  In-stream  sand  and  gravel  operator.  An  operator  whose 
entire  extraction  operation  occurs  on  areas  between  the  defined 
river  or  creek  banks  that  are  covered  by  water  or  are  saturated  by 
water  throughout  the  entire  year. 

1(13)1  (14)  Lateral  support.  Undisturbed  material  left  in  place, 
with  unconsolidated  material  left  in  place  at  no  more  than  a forty 
degree  (40°)  grade,  to  prevent  sloughing  of  the  adjacent 
right-of-way  of  a public  road,  street  or  highway. 

1(14)1  (15)  Mine  expansion.  Involves  expansions  to  the  area 
beyond  the  area  described  in  an  existing  operation  and  reclamation 
plan.  With  the  exception  of  a permit  fee,  a mine  expansion  requires 
an  application  equal  to  a new  permit.  An  expansion  may  be 
requested  at  any  time  during  the  term  of  an  existing  permit  and 
requires  the  filing  of  a new  public  notice. 

1(15)1  (16)  Mineral  or  industrial  mineral.  A constituent  of  the 
earth  in  a solid  state  which,  when  extracted  from  the  earth,  is 
usable  in  its  natural  form  or  is  capable  of  conversion  into  a usable 
form  as  a chemical,  an  energy  source  or  raw  material  for  manu- 
facturing or  construction  material.  For  the  purposes  of  this  section, 
this  definition  also  includes  barite,  tar  sands  shale,  sand,  sand- 
stone, limestone,  granite,  clay,  traprock  and  oil  shales,  but  does 
not  include  iron,  lead,  zinc,  gold,  silver,  coal,  surface  or  subsur- 
face water,  fill  dirt,  natural  oil  or  gas,  together  with  other  chemi- 
cals recovered. 

1(1 6)1  (17)  New  permit.  Permits  issued  for  the  first  time  where  a 
new  permit  number  is  assigned.  All  requirements  of  10  CSR 
40-10.020  apply. 

1(17)1  (18)  Notice  of  violation.  The  document  that  is  sent  by  the 
director  to  the  operator  describing  the  nature  of  a violation(s)  of 
any  law,  rule,  permit  or  condition  of  the  bond,  the  corrective  mea- 
sures to  be  taken  to  abate  the  violation(s)  and  a time  period  for 
abatement  of  the  violation(s).  This  definition  shall  include  the 
notice  itself,  any  modification,  termination  or  vacation  of  the 
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notice  of  violation  itself  by  subsequent  actions  taken  by  the  direc- 
tor or  the  commission. 

[(18)]  (19)  Operator.  Any  person,  firm  or  corporation  engaged  in 
and  controlling  a surface  mining  operation. 

1(1 9)1  (20)  Overburden.  All  of  the  earth  and  other  materials  which 
lie  above  natural  deposits  of  minerals  and  also  means  the  earth  and 
other  materials  disturbed  from  their  natural  state  in  the  process  of 
surface  mining. 

[(20)1  (21)  Peak.  A projecting  point  of  overburden  created  in  the 
surface  mining  process. 

1(21  j]  (22)  Permit  period.  The  length  of  time  for  which  the  permit 
is  issued,  a one  (l)-year  period. 

1(22)]  (23)  Pit.  The  place  where  minerals  are  being  or  have  been 
extracted  by  surface  mining. 

1(23)]  (24)  Refuse.  All  waste  material  directly  connected  with  the 
cleaning  and  preparation  of  substance  mined  by  surface  mining. 

1(24)]  (25)  Renewed  permit.  Involves  only  extending  the  term  of 
an  existing  permit  by  another  year. 

1(25)]  (26)  Revised  operations.  Involves  the  substantial  revision  of 
the  mining  methods  of  an  existing  operation  and  reclamation  plan. 
This  revision  does  not  involve  the  addition  of  new  areas  to  the  per- 
mit. A revision  is  substantial  if  the  changes  clearly  exceed  the 
scope  of  activity  authorized  by  the  permit  in  effect  at  the  time  or 
measurably  increases  the  potential  affects  on  public  health,  safety 
and  livelihood. 

[(26)1  (27)  Ridge.  A lengthened  elevation  of  overburden  created  in 
the  surface  mining  process. 

[(27)]  (28)  Site  or  mining  site.  Any  location  or  group  of  associat- 
ed locations  where  minerals  are  being  surface  mined  by  the  same 
operator. 

[(28)]  (29)  Surety  bond.  A joint  undertaking  by  the  permittee  as 
principal  and  the  surety  where  the  surety  is  obligated  to  pay 
Missouri  the  face  amount  of  the  bond  should  the  reclamation  not 
be  completed  by  the  permittee. 

[(29)]  (30)  Surface  mining.  The  mining  of  minerals  for  commer- 
cial purposes  by  removing  the  overburden  lying  above  natural 
deposits  of  the  minerals,  and  mining  directly  from  the  natural 
deposits  exposed  and  shall  include  mining  of  exposed  natural 
deposits  of  these  minerals  over  which  no  overburden  lies  and,  after 
August  28,  1990,  the  surface  effects  of  underground  mining  oper- 
ators for  these  minerals. 

[(30)]  (31)  Unconsolidated  material.  Material  which  can  be 
removed  and  handled  by  normal  construction  equipment  without 
blasting. 

](31)[  (32)  Violation. 

(A)  Major  /"VVviolation.  The  violation  poses  a high  likelihood  of 
pollution,  creation  of  health  or  safety  hazard  or  public  nuisance; 
or  the  actions  have  or  may  have  a substantial  adverse  effect  on  the 
purposes  of  or  procedures  for  implementing  the  Land  Reclamation 
Act  and  its  corresponding  regulations  or  a combination  of  these. 

(B)  Minor  fl/yviolation.  The  violation  poses  a low  likelihood  of 
pollution,  creation  of  health  or  safety  hazard  or  public  nuisance; 
or  the  actions  have  or  may  have  a low  adverse  effect  on  the  pur- 
poses of  or  procedures  for  implementing  the  Land  Reclamation  Act 
and  its  corresponding  regulations  or  it  has  a minor  potential  for 


harm  and  a minor  deviation  from  the  requirements  of  the  law  and 
regulations  or  a combination  of  these. 

AUTHORITY:  sections  444.765,  444.767],  RSIVIo  Supp.  1993] 
and  444. 784,  RSMo  [Supp.  1 990]  1994.  Original  rule  filed  Aug. 
2,  1991,  ejfective  Feb.  6,  1992.  Amended:  Filed  Jan.  2,  1992, 
effective  Aug.  6,  1992.  Amended:  Filed  June  1,  1994,  effective 
Nov.  30,  1994.  Amended:  Filed  May  3,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  cost  private  enti- 
ties an  estimated  $63, 000  annually  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Division  of  Environmental  Quality,  Land  Reclamation  Program, 
Larry  Coen,  Staff  Director,  P.  O.  Box  1 76,  Jefferson  City,  MO 
65102,  (573)  751-4041.  To  be  considered,  comments  must  be 
received  within  thirty  days  after  publication  of  this  notice  in  the 
Missouri  Register.  No  public  hearing  is  scheduled. 
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FISCAL  NOTE 
PRIVATE  ENTITY  COST 


I.  RULE  NUMBER 

Title:  10  - DEPARTMENT  OF  NATURAL  RESOURCES 
Division:  Industrial  Minerals  Fee  Increase 

Chapter:  10— Permit  and  Performance  Requirements  for  Industrial  Mineral  Open  Pit  and 
In-Stream  Sand  and  Gravel  Operations 

Type  of  Rulemaking:  Proposed  Increase  Application  Fees 

Rule  Number  and  Name:  10  CRS  40-10,100  (5) 

II.  SUMMARY  OF  FISCAL  IMPACT 


Estimate  of  the  number  of 
entities  by  class  which  would 
likely  be  affected  by  the 
adoption  of  the  Proposed  Rule: 

Classification  by  types  of  the 
business  entities  which  would 
likely  be  affected: 

Estimate  in  the  aggregate  as 
to  the  cost  of  compliance 
with  the  rule  by  the  affected 
entities: 

Operations  outside  the 
geographical  boundary  of  a 
county  will  be  required  to 
obtain  permits  for  each  coxmty 
of  operations.  This  change 
will  affect  1 5 Sand  and  Gravel 
operations  less  than  5000  tons 
annually  (Small  operations) 
and  120  operations  (Large 
operations). 

Industrial  Minerals  Mining 
Companies. 

Approximately  15  permits 
for  small  operations  would 
be  required  and  this  would 
cost  $3,000  (15*$200)  and 
120  large  operations  would 
require  permits  for  a cost  of 
$60,000(120*$500).  The 
total  cost  of  this  change 
would  be  $63,000. 

The  following  list  is  based  on  the  Standard  Industrial  Code.  The  list  provides  an 
extensive  summary  of  classes. 

SIC  Code  Commercial  or  Industrial  Classification  Number  of  Facilities 


INDUSTRIAL  MINERALS  MINING  135 


III.  WORKSHEET 
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(5)  1 .This  new  definition  for  an  application  would  limit  any  operations  by  a permit  holder 
to  individual  operations  on  that  permit  to  a geographical  county  boundary.  Any 
operations  outside  that  geographical  county  boundary  would  require  a separate  permit  for 
sites  within  each  country  boundary. 

IV.  ASSUMPTIONS 

11.  The  original  10  CSR  40-10.100  was  filed  on  August  2,  1991  and  became 
effective  on  February  6, 1992. 

2.  15  small  sand  and  gravel  operations  and  120  large  operation  would  be  affected  by 
this  rule  change  (addition). 
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Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  45 — Missouri  Gaming  Commission 
Chapter  5— Conduct  of  Gaming 

PROPOSED  RULE 

11  CSR  45-5.075  Payout  Percentage  for  Progressive  Table 
Games 

PURPOSE:  This  rule  establishes  minimum  payout  percentages  for 
progressive  wagers  on  table  games. 

Table  games  that  include  progressive  jackpots  shall  include  a pro- 
gressive meter,  visible  to  the  public,  set  at  a rate  of  progression  of 
no  less  than  seventy  percent  (70%)  distribution  to  the  player  and 
no  more  than  a thirty  percent  (30%)  distribution  to  the  Class  A 
licensee.  If  any  part  of  the  distribution  to  the  progressive  jackpot(s) 
is  being  used  to  fund  a secondary  jackpot,  visible  signage  inform- 
ing players  of  this  supplemental  distribution  must  be  placed  in  the 
immediate  area  of  the  table.  The  existence  of  progressive  jackpots 
and  the  distributions  to  those  jackpots  shall  be  set  forth  in  the 
“rules  of  the  game”  within  a licensee’s  internal  controls  for  each 
game  having  a progressive  jackpot(s).  Any  table  game  not  meeting 
this  distribution  requirement  shall  be  deemed  an  unauthorized 
gambling  game. 

AUTHORITY:  sections  313.004,  313.805,  RSMo  1994  and 
313.807,  RSMo.  Supp.  1999.  Original  rule  filed  May  10,  2000. 

PUBLIC  COST:  This  proposed  rule  will  not  cost  state  agencies  or 
political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  rule  will  not  cost  private  entities 
more  than  $500  in  the  aggregate. 

NOTICE  OE  PUBLIC  HEARING  AND  NOTICE  TO  SUBMIT 
COMMENTS:  Anyone  may  file  a statement  in  support  of  or  in 
opposition  to  this  proposed  rule  with  the  Missouri  Gaming 
Commission,  PO.  Box  1847,  Jefferson  City,  MO  65102.  To  be  con- 
sidered, comments  must  be  received  within  thirty  days  after  publi- 
cation of  this  notice  in  the  Missouri  Register.  A public  hearing  is 
scheduled  for  July  17,  2000,  at  1:30  p.m.,  at  the  Missouri  Gaming 
Commission,  341 7 Knipp  Drive,  Jefferson  City,  Missouri. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  75— Peace  Officer  Standards  and  Training 
Program 

Chapter  6 — Minimum  Standards  for  Training 

PROPOSED  AMENDMENT 

11  CSR  75-6.020  Requirements  for  Trainee  Attendance  and 
Performance.  The  Department  of  Public  Safety  is  amending  sec- 
tion (2)  of  this  rule. 

PURPOSE:  This  amendment  updates  basic  training  requirements 
and  curriculum. 

(2)  To  receive  credit  for  successful  completion  of  [the]  any  basic 
training  course,  the  trainee  must  achieve  no  less  than  a seventy 
(70%)  final  overall  grade  average  on  all  written  tests  or  no  less 
than  a score  of  sixty  percent  (60%)  on  any  single  test.  A trainee 
who  achieves  a score  of  less  than  sixty  percent  (60%)  on  any  sin- 
gle test  can  be  given  the  opportunity  to  retake  the  test.  In  addi- 
tion, to  successfully  complete  a basic  training  course  of  six 
hundred  (600)  hours  or  above,  the  trainee  must  pass  the  phys- 
ical training  requirements  as  outlined  in  the  six  hundred  (600)- 
hour  POST  mandated  objectives. 
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AUTHORITY:  section  590.120,  RSMo  [1994]  Supp.  1999. 
Original  rule  filed  Aug.  12,  1980,  effective  Nov.  13,  1980.  For 
intervening  history,  please  consult  the  Code  of  State  Regulations. 
Amended:  Filed  May  4,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  the  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with 
Chris  Egbert,  POST  Program,  Missouri  Department  of  Public 
Safety,  P.  O.  Box  749,  Jefferson  City,  MO  65102.  To  be  considered, 
comments  must  be  received  within  thirty  days  after  publication  of 
this  notice  in  the  Missouri  Register.  No  public  hearing  is  sched- 
uled. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  75— Peace  Officer  Standards  and  Training 
Program 

Chapter  6 — Minimum  Standards  for  Training 

PROPOSED  AMENDMENT 

11  CSR  75-6.030  Procedures  for  Certifying  Basic  It-alnlng 
Courses.  The  Department  of  Public  Safety  is  amending  sections 
(4)  and  (6)  of  this  rule. 

PURPOSE:  This  amendment  updates  basic  training  requirements 
and  curriculum. 

(4)  The  following  peace  officer  and  reserve  officer  one  hundred 
twenty  (120)-hour  basic  training  course  core  curriculum  has  been 
established  by  the  commission  and  is  subject  to  revision  as  autho- 
rized under  section  (3).  The  one  hundred  twenty  (120)-hour  length 
of  the  basic  training  course  shall  be  used  exclusively  for  classroom 
and  range  instruction.  Orientation,  critiques,  evaluations,  adminis- 
trative functions  and  graduation  ceremonies  shall  be  conducted  in 
addition  to  the  one  hundred  twenty  (120)  hours  of  classroom  and 
range  instruction  (see  Curricula  Overview  Chart  which  is  incor- 
porated by  reference). 

(6)  The  following  peace  and  reserve  officer  four  hundred  and  sev- 
enty (470)-  and  six  hundred  (600)-hour  basic  training  course  core 
curriculum  has  been  established  by  the  commission  and  is  subject 
to  revision  as  authorized  under  section  (3).  The  four  hundred  and 
seventy  (470)-hour  length  of  basic  training  shall  be  used  exclu- 
sively for  classroom  and  range  instruction.  The  six  hundred 
(600)-hour  length  of  basic  training  shall  be  used  exclusively  for 
classroom,  range  instruction,  physical  training  and  practical 
exercises.  Orientation,  critiques,  evaluation,  administration  func- 
tions and  graduation  ceremonies  shall  be  conducted  in  addition  to 
the  four  hundred  and  seventy  (470)  hours  of  classroom  and  range 
instruction  and  the  six  hundred  (600)  hours  of  classroom,  range 
Instruction,  physical  training,  and  practical  exercises  (see 
Curricula  Overview  Chart). 

AUTHORITY:  section  590.120,  RSMo  1994.  Original  rule  fded 
Aug.  12,  1980,  effective  Nov.  13,  1980.  For  intervening  history, 
please  consult  the  Code  of  State  Regulations.  Amended:  Filed 
May  4,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  the  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 
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PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with 
Chris  Egbert,  POST  Program,  Missouri  Department  of  Public 
Safety,  PO.  Box  749,  Jefferson  City,  MO  65102.  To  be  considered, 
comments  must  be  received  within  thirty  days  after  publication  of 
this  notice  in  the  Missouri  Register.  No  public  hearing  is  sched- 
uled. 
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Title  13— DEPARTMENT  OE  SOCIAL  SERVICES 
Division  15 — Division  of  Aging 
Chapter  4— Older  Americans  Act 

PROPOSED  AMENDMENT 

13  CSR  15-4.240  Nutrition  Service  Requirements.  The  Division 
of  Aging  is  amending  sections  (6)  and  (11). 

PURPOSE:  This  amendment  will  alleviate  the  burden  of  repeti- 
tious paperwork  for  service  recipients  whose  health  status  is  chron- 
ic but  stable,  and  will  assure  the  safety  of  persons  who  receive  con- 
gregate and/or  home-delivered  meals  when  a food-borne  illness  is 
suspected. 

(6)  Eligibility  of  individuals  to  receive  nutrition  services  shall  be 
determined  as  follows: 

(B)  Any  person  aged  sixty  (60)  years  or  over  who  is  homebound 
by  reason  of  illness,  incapacitating  disability  or  is  otherwise  iso- 
lated shall  be  determined  eligible  for  home-delivered  nutrition  ser- 
vices. Occasional  escorted  trips  from  the  home  for  medical  or 
other  necessary  services  will  not  affect  the  individual’s  eligibility 
for  home-delivered  meals.  The  following  conditions  shall  be  met: 

1 . The  area  agency  shall  require  [each  service  provider  to 
assess]  an  assessment  of  the  individual’s  eligibility  for  home- 
delivered  nutrition  services  prior  to  initiation  of  the  service  and 
assess  the  individual’s  need  for  [continuing  the  service  at  least 
each  six  (6)  months]  continued  service  at  least  annually  after 
that.  In  emergency  situations,  home-delivered  meals  may  be  deliv- 
ered for  a maximum  of  five  (5)  days  prior  to  the  initial  assessment 
of  eligibility;  and 

2.  The  area  agency  shall  develop  written  criteria  by  which  to 
determine  if  the  spouse  and/or  primary  caregiver  who  resides  in 
the  home,  regardless  of  their  age  or  condition  of  the  spouse,  may 
receive  a home-delivered  meal.  The  criteria  developed  shall  assure 
that  the  receipt  of  the  meal  by  the  spouse  and/or  caregiver  is  in  the 
best  interest  of  the  homebound  older  person; 

(C)  [Handicapped  or  disabled  individuals]  Persons  with 
disabilities  under  sixty  (60)  years  of  age  who  reside  in  housing 
facilities  occupied  primarily  by  the  elderly  at  which  congregate 
nutrition  services  are  provided  may  receive  congregate  nutrition 
services.  Any  person  meeting  these  requirements  also  may  be  eli- 
gible to  receive  home-delivered  nutrition  services  provided  the 
procedures  of  paragraph  (6)(B)2.  are  followed;  and 

(D)  Under  the  Social  Services  Block  Grant  (SSBG),  [handi- 
capped or  disabled  adults]  persons  with  disahiUties  under 
sixty  (60)  years  of  age  who  do  not  reside  in  housing  facilities  occu- 
pied primarily  by  the  elderly  may  be  eligible  to  receive  congregate 
nutrition  services.  Any  person  meeting  these  requirements  also 
may  be  eligible  to  receive  home-delivered  nutrition  services  under 
SSBG  provided  procedures  in  paragraph  (6)(B)2.  are  followed. 

(11)  The  area  agency  shall  report  the  occurrence  or  suspicion  of  a 
food-borne  illness  to  the  appropriate  health  authorities  and  the 
division  [according  to  procedures  established  by  the  divi- 
sion], The  area  agency  shall  cooperate  with  health  authorities 
and  keep  the  division  informed  of  the  investigation  status  as 
well  as  provide  notice  of  resolution. 

AUTHORITY:  section  660.050,  RSMo  [Supp.  1990]  Supp.  1999. 
This  rule  was  previously  filed  as  13  CSR  15-6.145.  Original  rule 
filed  Jan.  6,  1986,  effective  April  30,  1986.  Amended:  Filed  Feb. 
17,  1988,  effective  June  15,  1988.  Amended:  Filed  June  3,  1991, 
effective  Oct.  31,  1991.  Amended:  Filed  May  12,  2000. 

PUBFIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 
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PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Division  of  Aging,  Richard  C.  Dunn,  Director,  PO.  Box  1337, 
Jefferson  City,  MO  65102.  To  be  considered,  comments  must  be 
received  within  thirty  days  after  publication  of  this  notice  in  the 
Missouri  Register.  No  public  hearing  is  scheduled. 


Title  13— DEPARTMENT  OE  SOCIAL  SERVICES 
Division  15 — Division  of  Aging 
Chapter  7— Service  Standards 

PROPOSED  AMENDMENT 

13  CSR  15-7.005  Definitions.  The  Division  of  Aging  is  amend- 
ing sections  (1),  (3),  (11)  and  (15);  deleting  section  (2)  renum- 
bering sections  (3)-(12);  and  adding  a new  section  (12). 

PURPOSE:  This  amendment  corrects  terminology  to  agree  with 
federal  program  title  guidelines  and  clarifies  the  designation  of 
home  and  community  based  services. 

(1)  Access  services — A category  of  services  which  facilitates 
access  to  and  utilization  of  other  services.  Access  services  may 
include  transportation,  outreach,  [care  coordination]  case  man- 
agement, and  information  and  [referral]  assistance. 

[(2)  Alternative  services— Services  offered  to  the  elderly  in 
a noninstitutional  setting.] 

](3)]f2)  [Care  coordination]  Case  management— A service 
which  ensures  that  individuals  with  chronic  or  acute  care  needs  are 
assessed  and  provided  with  a comprehensive  and  coordinated  ser- 
vice program  designed  to  meet  those  assessed  needs. 

](4)]Q)  Caterer — A restaurant,  hospital,  school  or  commercial 
organization  which  prepares  meals  under  contract  (usually  a fixed 
price  per  meal  contract). 

]f5)](4)  Center— Any  facility  regardless  of  terminology  used,  that 
is,  senior  center,  congregate  nutrition  center,  nutrition  site,  sup- 
portive services  center,  satellite  center  or  site  or  multipurpose 
senior  center,  that  is  utilized  to  provide  one  (1)  or  more  services 
to  older  persons. 

]f6)](5)  Congregate  nutrition  services— The  provision  of  nutrition 
services  to  older  persons  in  an  approved  center. 

](7)]{6)  Contributions — Money  or  food  stamps  (for  meals  only) 
given  voluntarily  and  confidentially  toward  the  cost  of  a service 
received. 

](8)](1)  Division — The  Division  of  Aging  of  the  Missouri 
Department  of  Social  Services. 

]f9)](8)  Economic  need,  greatest— The  need  resulting  from  an 
income  level  at  or  below  the  poverty  threshold  established  by  the 
Office  of  Management  and  Budget. 

](10)]{9)  Escort— A person  designated  by  the  service  provider,  or 
the  recipient,  who  gives  physical  assistance  to  service  recipients 
with  functional  impairments. 

7(77)7(10)  PoWow-Mp— [Recontracting]  Recontacting  the  inquir- 
er or  agency/organization  to  whom  the  referral  was  made  to  assure 
if  contact  was  made  or  if  further  services  are  required. 
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[(12)]  (11)  Frail  elderly — Older  persons  having  a physical  or  men- 
tal disability,  including  having  Alzheimer’s  disease  or  a related 
disorder  with  neurological  or  organic  brain  dysfunction,  that 
restricts  the  ability  of  the  individual  to  perform  normal  daily  tasks 
or  whieh  threatens  the  capaeity  of  the  individual  to  live  indepen- 
dently. 

(12)  Home  and  community  services— Services  offered  to  eligi- 
ble adults  in  a non-institutlonal  setting. 

(15)  Information  and  [referral]  assistance— Providing  a prompt, 
accurate  and  pertinent  response  to  an  inquiry,  which  may  include 
directing  the  person  to  the  appropriate  resource. 

AUTHORITY:  section  660.050,  RSMo  [1994]  Supp.  1999. 
Original  rule  filed  Jan.  6,  1986,  effective  April  30,  1986. 
Amended:  Filed  Feb.  17,  1988,  effective  June  15,  1988.  Amended: 
Filed  June  3,  1991,  effective  Oct.  31,  1991.  Amended:  Filed  May 
12,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Division  of  Aging,  Richard  C.  Dunn,  Director,  P.O.  Box  1337, 
Jefferson  City,  MO  65102.  To  be  considered,  comments  must  be 
received  within  thirty  days  after  publication  of  this  notice  in  the 
Missouri  Register.  No  public  hearing  is  scheduled. 


Title  13— DEPARTMENT  OE  SOCIAL  SERVICES 
Division  15 — Division  of  Aging 
Chapter  7— Service  Standards 

PROPOSED  AMENDMENT 

13  CSR  15-7.060  Nutrition  Service  Standards.  The  Division  of 
Aging  is  amending  sections  (4),  (6),  (7),  (8),  (9),  (10),  (13),  (14) 
and  (15).  The  division  is  also  deleting  two  of  the  three  forms 
(Division  of  Aging  Menu  Plan  and  Menu  Substitutions  for  Special 
Diets)  which  appear  at  the  end  of  the  rule. 

PURPOSE:  This  amendment  is  necessary  to  ensure  the  safety  of 
frail  elderly  persons  by  requiring  safe  food  temperatures,  adequate 
nutritional  content  of  meals,  and  documentation  of  various  food 
service  issues  where  appropriate.  It  will  also  alleviate  the  burden 
of  repetitious  paperwork  for  recipients  with  chronic,  but  stable, 
health  concerns. 

(4)  Recordkeeping.  The  following  additional  records  shall  be 
maintained  by  nutrition  service  providers: 

(A)  Daily  record  [of  signatures  of  nutrition  service  recipi- 
ents.] documenting  persons  who  receive  meals,  both  congre- 
gate and  home-delivered,  following  a method  developed  by  the 
area  agency  and  approved  by  the  division; 

[1 . The  nutrition  provider  shall  maintain  the  congre- 
gate service  sign-in  sheet  in  a convenient  location  to 
assure  that  each  service  recipient  signs  for  each  meal.] 

[2.  The  nutrition  provider  shall  assure  that  home-deliv- 
ered meats  are  signed  for  daily  by  the  service  recipient.] 
[3.  If  the  service  recipient  cannot  or  will  not  sign 
his/her  name,  the  recipient's  representative  or  another  indi- 
vidual designated  by  the  senior  center  administrator  shall 
sign  the  service  recipient's  name  as  well  as  his/her  name. 


Service  recipient  records  shall  document  why  the  recipient 
will  not  or  cannot  sign;] 

(6)  Equipment  Requirements. 

(A)  Whether  the  senior  center  is  catered  or  has  an  on-site  food 
preparation  kitchen,  adequate  equipment  shall  be  available  to  keep 
refrigerated  foods  below  forty-///Ve7  one  degrees  Fahrenheit  ([45] 
41  °F),  heated  foods  above  one  hundred  forty  degrees  Fahrenheit 
(140°F)  and  frozen  foods  at  or  below  zero  degrees  Fahrenheit 
(0°F). 

(7)  Menu  Planning  Requirements. 

(A)  [Each  meat  served  shall  contain  at  least  one-third 
(1/3)  of  the  current  recommended  dietary  allowances 
(RDA)  as  established  by  the  Food  and  Nutrition  Board  of 
the  National  Academy  of  Sciences— National  Research 
Council.]  If  one  (1)  meal  per  day  is  served,  it  shall  contain  a 
minimum  thirty-three  and  one-third  percent  (33  1/3%)  of  the 
daily  Recommended  Dietary  Allowance  (RDA)  as  established 
by  the  Food  and  Nutrition  Board  of  the  National  Research 
Council  of  the  National  Academy  of  Sciences.  A minimum  of 
sixty-six  and  two-thirds  percent  (66  2/3%)  of  the  RDA  shall  be 
provided  if  two  (2)  meals  are  served,  and  one  hundred  percent 
(100%)  of  the  RDA  shall  be  provided  if  three  (3)  meals  are 
served. 

(B)  A twenty  to  twenty-eight  (20-728)7-7  day  menu  cycle  shall 
be  developed  to  be  repeated  for  a three  (3)7-7  month  period  [using 
the  official  menu  form  provided  by  tbe  division].  Suggestions 
from  service  recipients  shall  be  solicited  regarding  menu  choices. 

(F)  Menus  shall  conform  to  the  meal  patterns  and  principles  of 
menu  planning  provided  by  the  division.  Refer  to  menu  plan  at 
the  end  of  this  rule  which  is  Incorporated  by  reference. 

(8)  Special  menu  requirements  are  as  follows: 

(F)  A diet  prescription  [sball]  may  be  obtained  for  persons 
receiving  home-delivered  special  meals.  [The]  Any  prescription 
on  file  shall  be  kept  current  and  shall  be  reviewed  at  least  annual- 
ly with  the  service  recipient’s  physician; 

(9)  Requirements  for  handling  prepared  foods  are  as  follows: 

(A)  A two  (2)  ounce  separate  sample  [portion]  of  each  poten- 
tially hazardous  food  item  served  shall  be  refrigerated  and  kept  at 
least  seventy-two  (72)  hours.  [It]  Sample(s)  shall  be  available  for 
analysis  by  the  Department  of  Health  if  a food-borne  illness  is  sus- 
pected; 

(B)  Potentially  hazardous  food  which  has  been  held  at  one  hun- 
dred forty  degrees  Fahrenheit  (140°F)  or  higher  over  four  (4) 
hours  or  between  forty-77/Ve7  one  degrees  and  one  hundred  forty 
degrees  Fahrenheit  ([45]  41°7T7-140°F)  for  two  (2)  hours  and  any 
prepared  food  that  has  lost  its  quality  shall  not  be  served  and  shall 
be  destroyed; 

(D)  The  proper  equipment  shall  be  used  to  maintain  hot  foods 
at  or  above  one  hundred  forty  degrees  Fahrenheit  (140°F)  and  cold 
foods  at  or  below  forty -[five]  one  degrees  Fahrenheit  ([45]  41  °F) 
while  serving.  Hot  and  cold  food  temperatures  shall  be  checked 
immediately  prior  to  service  and  recorded  [at  least  twice  a 
week]  daily.  Records  must  be  kept  for  six  (6)  months  at  the  cen- 
ter; 

(E)  When  cooling,  food  shall  be  placed  no  more  than  two  inch- 
es (2")  deep  in  a container,  covered  and  immediately  placed  in  the 
refrigerator  or  freezer  so  it  will  cool  to  forty-77/Ve7  one  degrees 
Fahrenheit  ([45]  41°F)  or  below  as  rapidly  as  possible.  Once  food 
is  cooled  to  forty- [five]  one  degrees  Fahrenheit  ([45]  41  °F)  or 
below,  it  may  be  stored  in  a container  more  than  two  inches  (2") 
deep; 

(F)  When  transporting  prepared  foods,  the  following  procedures 
shall  be  used: 
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1.  Hot  food  shall  be  delivered  within  three  and  one-half  (3 
1/2)  hours  following  end  preparation  time.  This  limit  includes  the 
time  required  for  packaging  foods  by  the  caterer,  transporting  to 
the  centers,  holding  time  at  the  center,  packaging  meals  for  home- 
delivered  meal  recipients  and  transporting  meals  to  the  home;  and 

2.  Hot  foods  delivered  to  the  center  shall  be  at  a minimum 
temperature  of  one  hundred  forty  degrees  Fahrenheit  (140°F)  and 
cold  foods  shall  be  at  a maximum  temperature  of  forty-/f/Ve7  one 
degrees  Fahrenheit  {[45]  41  °F).  A daily  record  of  the  delivery 
time  and  temperature  of  the  food  when  received  shall  be  kept  at 
each  center.  Records  must  be  kept  for  six  (6)  months  at  the  center; 

(10)  Food  Storage  Requirements  for  All  Foods,  Including  USDA 
Commodities. 

(D)  All  refrigerated  foods  shall  be  maintained  at  or  below  forty- 
[five]  one  degrees  Fahrenheit  {[45]  41  °F); 

(13)  Nutrition  service  providers  shall — 

(B)  Coordinate  activities  with  the  Missouri  Division  of  Family 
Services  to  facilitate  participation  of  eligible  persons  in  the  Food 
Stamp  Program  and  assist  service  recipients  in  taking  advantage  of 
the  benefits  available  to  them  under  the  Food  Stamp  Program.  All 
centers  [shall]  may  be  authorized  to  accept  food  stamps;  and 

(14)  Senior  Centers. 

(C)  Each  senior  center  shall  provide— 

1.  Services  to  older  persons  at  least  five  (5)  days  per  week 
with  sufficient  hours  to  meet  community  needs/.  If  open  less 
than  six  (6)  hours  per  day,  the  division  shall  be  informed 
of  the  hours  of  operation  and  the  reason(s)  fewer  hours  are 
justified]-, 

2.  Hot  or  other  appropriate  meals  at  least  once  a day,  five  (5) 
or  more  days  a week; 

3.  At  a minimum,  an  average  of  fifty  (50)  meals  a day  at  each 
senior  center  cooking  on-site; 

4.  A variety  of  supportive  services; 

5.  An  information  area  with  a bulletin  board,  display  rack  or 
other  method  of  posting  information  which  is  easily  accessible  and 
well-lighted.  Notices  should  be  attractive,  easy  to  read  and  placed 
within  eye  level; 

6 An  easy-to-read  posted  monthly  activities  calendar  in  area 
which  is  highly  visible  and  accessible  to  service  recipients;  and 

7.  A posted,  attractive,  easy-to-read,  weekly  menu  in  a con- 
spicuous location  in  the  dining  room  on  Friday  of  the  week  prior 
to  service.  [The  certified  menu  on  the  official  menu  form 
shall  be  posted  in  the  kitchen.] 

(15)  Home-delivered  meals  service  providers  shall— 

(C)  Assess  and  document  an  individual’s  eligibility  to  receive 
home-delivered  meals  prior  to  initiation  of  the  service  and  reassess 
the  need  for  [continuing  the]  continued  services  at  least  [each 
six  (6)  months  after  that]  annually.  A shorter  eligihllity  peri- 
od may  he  appropriate  in  certain  circumstances,  such  as  per- 
sons with  short-term  needs  after  iliness  or  surgery. 

1.  When  referrals  are  received  from  the  division,  the  divi- 
sion’s assessment  and  reassessment  of  the  service  recipient  will  be 
sufficient  documentation  of  eligibility.  The  service  recipient’s 
assessment  card  shall  document  that  referral  was  received  from  the 
division  and  an  assessment  made  by  the  division  established  eligi- 
bility for  the  home-delivered  meal.  The  senior  center  shall  then 
complete  the  forms  necessary  to  obtain  required  client  status  infor- 
mation as  defined  by  the  area  agency. 

2.  In  emergency  situations,  home-delivered  meals  may  be 
delivered  for  a maximum  of  five  (5)  days  prior  to  the  initial  assess- 
ment of  eligibility; 

(E)  Use  insulated  carriers  to  assure  that  foods  delivered  to 
home-delivered  meal  recipients  are  at  the  proper  temperature,  over 
one  hundred  forty  degrees  Eahrenheit  (140°E)  for  hot  food  and 


under  forty-///Ve7  one  degrees  Eahrenheit  {[45]  41°E)  for  cold 
food.  Check  and  record  the  temperature  of  hot  and  cold  food  items 
delivered  to  the  last  recipient  on  each  home-delivered  meal  route 
at  least  quarterly.  All  equipment  used  in  transporting  foods  shall 
have  smooth  cleanable  surfaces,  be  cleaned  and  sanitized  daily  or 
be  disposable; 

(E)  Deliver  hot  foods  to  the  service  recipient  within  three  and 
one-half  (3  1/2)  hours  following  end  preparation  time/;/,  and 

record  time  home-delivered  meal  route  was  started  and  time 
last  meal  was  delivered  at  least  quarterly  for  each  route; 

AUTHORITY:  section  660.050,  RSMo  [1994]  Supp.  1999.  This 
rule  was  previously  filed  as  13  CSR  15-6.155.  Original  rule  filed 
Jan.  6,  1986,  effective  April  30,  1986.  Amended:  Filed  Feb.  17, 
1988,  effective  June  15,  1988.  Amended:  Filed  June  3,  1991,  effec- 
tive Oct.  31,  1991.  Amended:  Filed  Nov.  14,  1991,  effective  March 
9,  1992.  Amended:  Filed  May  12,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Division  of  Aging,  Richard  C.  Dunn,  Director,  P.O.  Box  1337, 
Jefferson  City,  MO  65102.  To  be  considered,  comments  must  be 
received  within  thirty  days  after  publication  of  this  notice  in  the 
Missouri  Register.  No  public  hearing  is  scheduled. 


Title  13— DEPARTMENT  OE  SOCIAL  SERVICES 
Division  70 — Division  of  Medical  Services 
Chapter  4— Conditions  of  Recipient  Participation, 
Rights  and  Responsibilities 

PROPOSED  AMENDMENT 

13  CSR  70-4.051  Copayment  for  Pharmacy  Services.  The  divi- 
sion proposes  to  amend  subsection  (2)(A). 

PURPOSE:  This  rule  is  being  amended  to  exempt  18-year-old 
recipients  of  medical  assistance  from  the  copayment  requirement 
for  drugs  to  conform  with  the  terms  and  conditions  of  Missouri’s 
federal  Medicaid  section  1115  Health  Care  Reform  Demonstration. 

(2)  Services  exempted  from  the  copayment  requirement  for  drugs 
are— 

(A)  Services  to  recipients  under  [eighteen  ]18)[  nineteen  (19) 
years  of  age; 

AUTHORITY:  sections  [207.020]  208.152,  208.153  and 
[208. 159]  208.201,  RSMo  [1986]  1994.  This  rule  was  previ- 
ously filed  as  13  CSR  40-81.055.  Original  filed  April  14,  1982, 
effective  July  11,  1982.  Amended:  Eiled  Oct.  13,  1983,  effective 
Jan.  13,  1984.  Amended:  Eiled  May  15,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 
Should  any  future  change  result  in  costs  greater  than  $500,  a 
revised  fiscal  note  will  be  filed  with  the  secretary  of  state. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  greater  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Department  of  Social  Services,  Division  of  Medical  Services, 
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Director  of  Medicaid,  615  Howerton  Court,  Jefferson  City,  MO 
65102.  To  be  considered,  comments  must  be  received  within  thirty 
days  after  publication  of  this  notice  in  the  Missouri  Register.  No 
public  hearing  is  scheduled. 


Title  15— ELECTED  OEEICIALS 
Division  40— State  Auditor 
Chapter  2— Rules  Applying  to  State  Agencies 

PROPOSED  AMENDMENT 

15  CSR  40-2.031  Control  of  Fixed  Assets.  The  state  auditor  is 
amending  sections  (1),  (3),  (4)  and  (7)  and  renumbering  remain- 
ing seetions. 

PURPOSE:  This  amendment  changes  the  threshold  amounts  for 
fixed  asset  items  that  need  to  be  accounted  for  by  state  agencies  as 
fixed  assets.  Other  changes  are  made  to  clarify  requirements.  The 
state  auditor  has  the  authority  to  establish  rules  for  the  control  of 
fixed  assets  by  state  agencies.  This  rule  establishes  the  criteria  for 
determining  the  property  which  must  be  controlled  and  the  data 
which  must  be  documented  for  each  property  item. 

(1)  Definitions. 

(B)  Fixed  assets  mean  tangible  real  or  personal  property,  with  a 
useful  life  of  [more  than  one  (1)  year,  obtained  or  controlled 
by  a department  as  a result  of  past  transactions,  events  or 
circumstances]  at  least  two  (2)  years.  Fixed  assets  include  land, 
land  improvements,  buildings,  equipment,  [improvements  or] 
and  additions  and  betterments  to  property  [,  and  major  repairs 
to  property  which  extend  usefui  iife  or  increase  efficien- 
cy]. 

(C)  jAcquisition  cost  inciudes  the  purchase  price,  engi- 
neering charges,  freight  installation  charges,  site  prepara- 
tion and  any  other  charges  directly  related  to  placing  the 
item  into  service.]  The  cost  of  a fixed  asset  item  means  the 
purchase  price  or  construction  cost,  plus  any  ancillary  charges 
necessary  to  place  the  asset  in  its  intended  location  and  condi- 
tion for  use.  Ancillary  charges  include  costs  such  as  freight  and 
transportation  charges,  site  preparation  expenditures,  profes- 
sional fees,  and  legal  claims  directly  attributable  to  asset  acqui- 
sition. 

(3)  All  fixed  assets  [obtained  or  controlled]  acquired  by  a 
department,  whether  [obtained]  by  purchase,  construction, 
lease-purchase,  donation  or  other  means,  are  to  be  used  for  state 
business  and  not  for  personal  benefit. 

(4)  jHowever,  only  those]  Those  items  with  a eost  (or  estimat- 
ed fair  value  if  actual  cost  is  not  available),  [of  two  hundred  fifty 
dollars  ($250)  at  the  time  of  acquisition  and  an  estimated 
useful  life  of  more  than  one  (1)  year]  over  the  following 
threshold  amounts  are  required  to  be  aecounted  for  as  fixed  assets 
under  this  rule/i ]: 

(A)  Land— all  parcels  of  land  (no  threshold  amount). 

(B)  Land  improvements— fifteen  thousand  dollars  ($15,000) 
or  more. 

(C)  Buildings— fifteen  thousand  dollars  ($15,000)  or  more. 

(D)  Equipment— one  thousand  dollars  ($1,000)  or  more. 

(E)  Additions  or  betterments  to  buildings- fifteen  thousand 
dollars  ($15,000)  or  more. 

(F)  Additions  or  betterments  to  equipment— one  thousand 
dollars  ($1,000)  or  more. 

(5)  If  more  than  one  (1)  set  of  fixed  asset  requirements  apply  (for 
example,  federal  grant  requirements)  the  more  stringent  set  of 
requirements  shall  apply. 


[(4j[  (6)  Each  department  shall  ensure  that  controls  are  adequate 
over  property  items,  with  a eost  under  [two  hundred  fifty  dol- 
lars ($250)]  the  threshold  amounts,  that  are  considered  attrac- 
tive or  easily  pilfered.  These  sensitive  items  may  inelude:  audiovi- 
sual equipment,  calculators,  computers  and  accessories,  dictating 
equipment,  television  sets,  recorders  and  power  tools.  Each 
department  shall  identify  its  sensitive  items,  implement  appropri- 
ate procedures  for  adequate  control  and  perform  annual  invento- 
ries. The  preferred  method  is  to  include  these  sensitive  items  on 
the  fixed  asset  control  system.  Regardless  of  the  method  used,  ade- 
quate accountability  shall  be  provided.  Property  items  under  [two 
hundred  fifty  dollars  ($250)]  the  threshold  amounts  that  are 
not  considered  sensitive  should  have  a tag  designating  ownership 
(for  example,  “Property  of  Missouri  State  Highway  Patrol”) 
affixed  to  the  item  in  a prominent  location. 

](5)]  (7)  Each  fixed  asset  item  shall  be  identified  by  a sequential 
numbering  system  including  a numbered  tag  or  reasonable  substi- 
tute physically  attached  to  the  item.  If  it  is  not  possible  to  attach  a 
tag  (for  instance,  to  land),  a number  shall  be  assigned  to  the  item 
for  control  and  identification  purposes. 

[(6)]  (8)  Each  department  shall  keep  fixed  asset  control  records. 
These  records  shall  be  maintained  by  fund  of  acquisition  and  asset 
classification  and  shall  contain  the  following  data  for  each  item: 
identification  number;  description  of  the  item  to  include  name, 
make,  model  and  serial  number,  where  appropriate;  acquisition 
cost;  date  of  acquisition  ]if  applicable]',  estimated  useful  life  at 
date  of  acquisition;  physical  location  in  sufficient  detail  to  readily 
locate  the  item;  and  method  and  date  of  disposition. 

[(2)]  (9)  Each  department  shall  perform  an  annual  physical  inven- 
tory of  all  fixed  assets  in  its  possession  and  reconcile  this  invento- 
ry with  the  fixed  asset  control  records  and  with  the  prior  annual 
physical  inventory,  accounting  for  all  acquisitions  and  dispositions 
in  the  interim.  Each  department  shall  annually  prepare  a statement 
of  changes  in  fixed  assets  to  summarize  the  transactions  occurring 
during  the  fiscal  year. 

AUTHORITY:  section  34.125,  RSMo  [1986]  Supp.  1999. 
Original  rule  fded  Jan.  16,  1978,  effective  April  13,  1978. 
Amended:  Filed  Aug.  16,  1979,  effective  Nov.  12,  1979.  Amended: 
Filed  Sept.  14,  1989,  effective  July  1,  1990.  Amended:  Filed  May 
4,  2000. 

PUBLIC  COST:  This  proposed  amendment  will  not  cost  state 
agencies  or  political  subdivisions  more  than  $500  in  the  aggregate. 

PRIVATE  COST:  This  proposed  amendment  will  not  cost  private 
entities  more  than  $500  in  the  aggregate. 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a statement 
in  support  of  or  in  opposition  to  this  proposed  amendment  with  the 
Office  of  the  State  Auditor,  Claire  McCaskill,  P.O.  Box  869, 
Jefferson  City,  MO  65102.  To  be  considered,  comments  must  be 
received  within  thirty  days  after  publication  of  this  notice  in  the 
Missouri  Register.  No  public  hearing  is  scheduled. 


Orders  of  Rulemaking 


Proposed  Rules 


June  15  2000  OPClerS  Of  RUleiTiaking  Missouri 

Vol.  25,  No.  12  Register 


This  section  will  contain  the  final  text  of  the  rules  pro- 
posed by  agencies.  The  order  of  rulemaking  is 
required  to  contain  a citation  to  the  legal  authority  upon 
which  the  order  or  rulemaking  is  based;  reference  to  the 
date  and  page  or  pages  where  the  notice  of  proposed  rule- 
making  was  published  in  the  Missouri  Register;  an  expla- 
nation of  any  change  between  the  text  of  the  rule  as  con- 
tained in  the  notice  of  proposed  rulemaking  and  the  text  of 
the  rule  as  finally  adopted,  together  with  the  reason  for  any 
such  change;  and  the  full  text  of  any  section  or  subsection 
of  the  rule  as  adopted  which  has  been  changed  from  that 
contained  in  the  notice  of  proposed  rulemaking.  The  effec- 
tive date  of  the  rule  shall  be  not  less  than  thirty  days  after 
the  date  of  publication  of  the  revision  to  the  Code  of  State 
Reguiations. 

The  agency  is  also  required  to  make  a brief  summary  of 
the  general  nature  and  extent  of  comments  submitted 
in  support  of  or  opposition  to  the  proposed  rule  and  a con- 
cise summary  of  the  testimony  presented  at  the  hearing,  if 
any,  held  in  connection  with  the  rulemaking,  together  with  a 
concise  summary  of  the  agency’s  findings  with  respect  to 
the  merits  of  any  such  testimony  or  comments  which  are 
opposed  in  whole  or  in  part  to  the  proposed  rule.  The  nine- 
ty-day period  during  which  an  agency  shall  file  its  Order  of 
Rulemaking  for  publication  in  the  Missouri  Register  begins 
either:  1)  after  the  hearing  on  the  Proposed  Rulemaking  is 
held;  or  2)  at  the  end  of  the  time  for  submission  of  com- 
ments to  the  agency.  During  this  period,  the  agency  shall 
file  with  the  secretary  of  state  the  order  of  rulemaking, 
either  putting  the  proposed  rule  into  effect,  with  or  without 
further  changes,  or  withdrawing  the  proposed  rule. 


Title  2— DEPARTMENT  OE  AGRICULTURE 
Division  30 — Animal  Health 
Chapter  2 — Health  Reqnirements  for  Movement  of 
Livestock,  Ponltry,  and  Exotic  Animals 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  state  veterinarian  under  section 
267.645,  RSMo  1994,  the  state  veterinarian  hereby  amends  a rule 
as  follows: 

2 CSR  30-2.020  Movement  of  Livestock,  Poultry  and  Exotic 
Animals  Within  Missouri  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  15,  2000  (25  MoReg  633).  No  changes  have  been  made  in 
the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  2— DEPARTMENT  OE  AGRICULTURE 
Division  80— State  Milk  Board 
Chapter  5— Inspections 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  State  Milk  Board  under  section 
196.939,  RSMo  Supp.  1999,  the  board  hereby  amends  a rule  as 
follows: 


2 CSR  80-5.010  Inspection  Fees  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
February  15,  2000  (25  MoReg  357-359).  No  changes  have  been 
made  in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted 
here.  This  proposed  amendment  becomes  effective  thirty  days 
after  publication  in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  A public  hearing  was  held  on 
April  6,  2000  at  11:00  a.m.  in  the  conference  room  of  the 
Missouri  State  Milk  Board  Office,  911  Leslie  Boulevard,  Jefferson 
City,  Missouri.  No  comments  were  received  during  the  public 
hearing.  No  written  comments  were  received  during  the  comment 
period. 


Title  4— DEPARTMENT  OE  ECONOMIC 
DEVELOPMENT 

Division  155— Office  of  Health  Care  Providers 
Chapter  I— Certifying  Entities 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Division  of  Professional  Registration 
under  section  334.737,  RSMo  1994,  the  division  rescinds  a rule  as 
follows: 

4 CSR  155-1.010  Certifying  Entity— Respiratory  Care 
Practitioners  is  rescinded. 

A notice  of  proposed  rulemaking  containing  the  proposed  rescis- 
sion was  published  in  the  Missouri  Register  on  March  1 , 2000  (25 
MoReg  531).  No  changes  have  been  made  to  the  proposed  rescis- 
sion, so  it  is  not  reprinted  here.  This  proposed  rescission  becomes 
effective  thirty  days  after  publication  in  the  Code  of  State 
Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  4— DEPARTMENT  OE  ECONOMIC 
DEVELOPMENT 

Division  155— Office  of  Health  Care  Providers 
Chapter  1— Certifying  Entities 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Division  of  Professional  Registration 
under  sections  334.737.2  and  334.737.4,  RSMo  1994  and 
334.740.3,  RSMo  Supp.  1999,  the  division  rescinds  a rule  as  fol- 
lows: 

4 CSR  155-1.020  Certifying  Entity — All  Occupational  Therapists 
is  rescinded. 

A notice  of  proposed  rulemaking  containing  the  proposed  rescis- 
sion was  published  in  the  Missouri  Register  on  March  1 , 2000  (25 
MoReg  531).  No  changes  have  been  made  to  the  proposed  rescis- 
sion, so  it  is  not  reprinted  here.  This  proposed  rescission  becomes 
effective  thirty  days  after  publication  in  the  Code  of  State 
Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 
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Title  4— DEPARTMENT  OE  ECONOMIC 
DEVELOPMENT 

Division  230— State  Board  of  Podiatric  Medicine 
Chapter  2— General  Rnles 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  State  Board  of  Podiatrie  Medicine 
under  sections  330.065,  RSMo  1994  and  330.140  and  330.095, 
RSMo  Supp.  1999,  the  board  amends  a rule  as  follows: 

4 CSR  230-2.070  Fees  is  amended. 

A notice  of  the  proposed  rulemaking  eontaining  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  531-532).  No  changes  have  been  made 
to  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effeetive  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  II— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  50— Missonri  State  Highway  Patrol 
Chapter  2— Motor  Vehicle  Inspection  Division 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  superintendent  of  the  Missouri  State 
Highway  Patrol  under  seetion  307.360,  RSMo  1994,  the  superin- 
tendent hereby  amends  a rule  as  follows: 

11  CSR  50-2.080  Licensing  of  Inspector/Mechanies  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  554).  No  changes  have  been  made  in 
the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effeetive  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  50— Missouri  State  Highway  Patrol 
Chapter  2— Motor  Vehicle  Inspection  Division 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  superintendent  of  the  Missouri  State 
Highway  Patrol  under  seetion  307.360,  RSMo  1994,  the  superin- 
tendent hereby  amends  a rule  as  follows: 

11  CSR  50-2.090  Inspection  Station  Operational  Requirements  is 

amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  554).  No  changes  have  been  made  in 
the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effeetive  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  50— Missouri  State  Highway  Patrol 
Chapter  2— Motor  Vehicle  Inspection  Division 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  superintendent  of  the  Missouri  State 
Highway  Patrol  under  section  307.360,  RSMo  1994,  the  superin- 
tendent hereby  amends  a rule  as  follows: 

11  CSR  50-2.100  Requisition  of  Inspection  Stickers  and  Decals 
is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  554).  No  changes  have  been  made  in 
the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  50— Missouri  State  Highway  Patrol 
Chapter  2— Motor  Vehicle  Inspection  Division 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  superintendent  of  the  Missouri  State 
Highway  Patrol  under  section  307.360,  RSMo  1994,  the  superin- 
tendent hereby  amends  a rule  as  follows: 

11  CSR  50-2.150  Brake  Performance  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  554-555).  No  ehanges  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  50— Missouri  State  Highway  Patrol 
Chapter  2— Motor  Vehicle  Inspection  Division 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  superintendent  of  the  Missouri  State 
Highway  Patrol  under  section  307.360,  RSMo  1994,  the  superin- 
tendent hereby  amends  a rule  as  follows: 

11  CSR  50-2.160  Brake  Components  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  555).  No  ehanges  have  been  made  in 
the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


June  15,  2000 
Vol.  25,  No.  12 


Missouri  Register 


Page  1645 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  50— Missouri  State  Highway  Patrol 
Chapter  2— Motor  Vehicle  Inspection  Division 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  superintendent  of  the  Missouri  State 
Highway  Patrol  under  seetion  307.360,  RSMo  1994,  the  superin- 
tendent hereby  amends  a rule  as  follows: 

11  CSR  50-2.290  Fuel  System  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  555-556).  No  changes  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effeetive  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  50— Missouri  State  Highway  Patrol 
Chapter  2— Motor  Vehicle  Inspection  Division 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  superintendent  of  the  Missouri  State 
Highway  Patrol  under  seetions  307.360.2,  RSMo  1994  and 
307.375,  RSMo  Supp.  1999,  the  superintendent  hereby  amends  a 
rule  as  follows: 

11  CSR  50-2.320  School  Bus  Inspection  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  556).  No  changes  have  been  made  in 
the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  50— Missouri  State  Highway  Patrol 
Chapter  2— Motor  Vehicle  Inspection  Division 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  superintendent  of  the  Missouri  State 
Highway  Patrol  under  section  307.360,  RSMo  1994,  the  superin- 
tendent hereby  amends  a rule  as  follows: 

11  CSR  50-2.430  Verification  of  Homemade  Trailers 

is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  556-557).  No  changes  have  been  made 
in  the  text  of  the  proposed  amendment,  however  a correction  has 
been  made  to  the  authority  section  and  it  is  reprinted  here.  This 
proposed  amendment  becomes  effective  thirty  days  after  publica- 
tion in  the  Code  of  State  Regulations. 

SUMMARY  OP  COMMENTS:  No  comments  were  received. 


AUTHORITY:  section  307.360,  RSMo  1994.  Emergency  rule  filed 
Aug.  15,  1984,  effective  Sept.  1,  1984,  expired  Dec.  30,  1984. 
Original  rule  filed  Sept.  12,  1984,  effective  Jan.  1,  1985.  For 
intervening  history,  please  consult  the  Code  of  State  Regulations. 
Amended:  Filed  Feb.  1,  2000. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  50— Missouri  State  Highway  Patrol 
Chapter  2— Motor  Vehicle  Inspection  Division 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  superintendent  of  the  Missouri  State 
Highway  Patrol  under  sections  301.190,  RSMo  Supp.  1999  and 
307.360,  RSMo  1994,  the  superintendent  hereby  amends  a rule  as 
follows: 

11  CSR  50-2.440  Vehicle  Identification  Number  and  Odometer 
Reading  Verification  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  557).  No  changes  have  been  made  in 
the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  80— Missouri  State  Water  Patrol 
Chapter  1— General  Organization 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Missouri  Department  of  Public 
Safety  under  section  650.005,  RSMo  Supp.  1999,  the  department 
amends  a rule  as  follows: 

11  CSR  80-1.010  Organization  and  Methods  of  Operation  is 
amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
Eebruary  1,  2000  (25  MoReg  290).  No  changes  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  80— Missouri  State  Water  Patrol 
Chapter  2— Diver’s  Elag  Regulations 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Missouri  Department  of  Public 
Safety  under  section  650.005,  RSMo  Supp.  1999,  the  department 
amends  a rule  as  follows: 

11  CSR  80-2.010  Diver’s  Elag  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
Eebruary  1,  2000  (25  MoReg  290).  No  changes  have  been  made 
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in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  80— Missouri  State  Water  Patrol 
Chapter  3— Skiing  Standards 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Missouri  Department  of  Public 
Safety  under  section  650.005,  RSMo  Supp.  1999,  the  department 
amends  a rule  as  follows: 

11  CSR  80-3.010  Ski  Mirror  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
February  1,  2000  (25  MoReg  291).  No  changes  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  80— Missouri  State  Water  Patrol 
Chapter  3— Skiing  Standards 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Missouri  Department  of  Public 
Safety  under  section  650.005,  RSMo  Supp.  1999,  the  department 
amends  a rule  as  follows: 

11  CSR  80-3.020  Ski  Jump  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
February  1,  2000  (25  MoReg  291).  No  changes  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  80— Missouri  State  Water  Patrol 
Chapter  4— Identification  Numbers  for  Boats  and 
Vessels 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Missouri  Department  of  Public 
Safety  under  section  650.005,  RSMo  Supp.  1999,  the  department 
amends  a rule  as  follows: 

11  CSR  80-4.010  Display  of  Identification  Numbers  is 
amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
February  1,  2000  (25  MoReg  291).  No  changes  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 


This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  80— Missouri  State  Water  Patrol 
Chapter  6— Boating  Accident  Reports 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Missouri  Department  of  Public 
Safety  under  section  650.005,  RSMo  Supp.  1999,  the  department 
amends  a rule  as  follows: 

11  CSR  80-6.010  Reporting  Requirements  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
February  1,  2000  (25  MoReg  292).  No  ehanges  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  80— Missouri  State  Water  Patrol 
Chapter  7— Expiration  (Renewal)  Stickers  for  Boats 
and  Vessels 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Missouri  Department  of  Public 
Safety  under  section  650.005,  RSMo  Supp.  1999,  the  department 
amends  a rule  as  follows: 

11  CSR  80-7.010  Display  of  Expiration  (Renewal)  Stickers  is 

amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
Eebruary  1,  2000  (25  MoReg  292).  No  changes  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  11— DEPARTMENT  OE  PUBLIC  SAEETY 
Division  80— Missouri  State  Water  Patrol 
Chapter  8— Water  Event  Permit 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Missouri  Department  of  Public 
Safety  under  section  650.005,  RSMo  Supp.  1999,  the  department 
amends  a rule  as  follows: 

11  CSR  80-8.010  Reporting  a Caneellation  or  Change  in  Permit 

is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
Eebruary  1,  2000  (25  MoReg  292).  No  changes  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
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This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  12— DEPARTMENT  OE  REVENUE 
Division  10 — Director  of  Revenue 
Chapter  23— Motor  Vehicle  Bureau 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  director  of  revenue  under  sections 
301.144,  301.449  and  301.451,  RSMo  Supp.  1999,  the  director 
amends  a rule  as  follows: 

12  CSR  10-23.100  Personalized  License  Plates  is  amended. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
March  1,  2000  (25  MoReg  557-562).  No  changes  have  been  made 
in  the  text  of  the  proposed  amendment,  so  it  is  not  reprinted  here. 
This  proposed  amendment  becomes  effective  thirty  days  after  pub- 
lication in  the  Code  of  State  Regulations. 

SUMMARY  OF  COMMENTS:  No  comments  were  received. 


Title  12— DEPARTMENT  OE  REVENUE 
Division  10 — Director  of  Revenue 
Chapter  110— Sales/Use  Tax— Exemptions 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  director  of  revenue  under  section 
144.270,  RSMo  1994,  the  director  adopts  a rule  as  follows: 

12  CSR  10-110.910  Livestock  is  adopted. 

A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed rule  was  published  in  the  Missouri  Register  on  February  1 , 
2000  (25  MoReg  294-295).  No  changes  have  been  made  in  the  text 
of  the  proposed  rule,  so  it  is  not  reprinted  here.  This  proposed  rule 
becomes  effective  thirty  days  after  publication  in  the  Code  of  State 
Regulations. 

SUMMARY  OF  COMMENTS:  The  department  received  one  let- 
ter of  comment  on  this  proposed  rule. 

COMMENT:  The  commentator  suggested  changing  example 
(4)(a)  to  state  all  vaccines  and  animal  bedding  are  exempt. 
RESPONSE:  The  department  disagrees  with  this  comment.  The 
statutes  only  exempt  these  items  for  certain  animals,  not  all  ani- 
mals. No  change  was  made  to  the  proposed  rule  as  a result  of  this 
comment. 


Title  12— DEPARTMENT  OE  REVENUE 
Division  10 — Director  of  Revenue 
Chapter  110— Sales/Use  Tax— Exemptions 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  director  of  revenue  under  section 
144.270,  RSMo  1994,  the  director  adopts  a rule  as  follows: 


A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed rule  was  published  in  the  Missouri  Register  on  February  1 , 
2000  (25  MoReg  295-296).  Changes  have  been  made  in  the  text 
of  the  proposed  rule  and  those  sections  are  reprinted  here.  This 
proposed  rule  becomes  effective  thirty  days  after  publication  in  the 
Code  of  State  Regulations . 

SUMMARY  OF  COMMENTS  AND  EXPLANATION  OP 
CHANGE:  The  department  received  one  letter  of  comment  on  this 
proposed  rule.  In  Section  (2),  the  definitions  were  changed  to  put 
the  terms  in  alphabetical  order. 

COMMENT:  The  commentator  suggested  including  herbicides  in 
the  definition  of  pesticides. 

RESPONSE:  The  department  disagrees  with  this  comment.  The 
statutes  specifically  include  both  terms  independently.  No  change 
was  made  to  the  proposed  rule  as  a result  of  this  comment. 

COMMENT:  The  commentator  also  suggested  adding  rodenti- 
cides,  fungicides  and  fumigants  to  the  definition  of  pesticides. 
RESPONSE:  The  department  disagrees  with  this  comment.  The 
definition  states  a pesticide  is  a chemical  used  to  kill  pests.  This 
definition  would  include  rodents.  The  definition  of  herbicide  is  a 
chemical  used  to  destroy  or  inhibit  the  growth  of  plants,  which 
would  include  fungus.  No  change  was  made  to  the  proposed  rule 
as  a result  of  this  comment. 

COMMENT:  The  commentator  suggested  taking  the  term  adju- 
vant out  of  the  definition  of  pesticide  and  expanding  the  definition 
beyond  what  is  included  in  the  statutes. 

RESPONSE:  The  department  disagrees  with  this  comment.  The 
statutes  specifically  include  adjuvant  in  the  definition  of  pesticide. 
No  change  was  made  to  the  proposed  rule  as  a result  of  this  com- 
ment. 

COMMENT:  The  commentator  suggested  adding  plant  growth 
regulators  to  the  rule. 

RESPONSE:  The  department  disagrees  with  this  comment.  The 
statute  does  not  include  plant  growth  regulators  as  exempt.  No 
change  was  made  to  the  proposed  rule  as  a result  of  this  comment. 

12  CSR  10-110.920  Sales  of  Grains,  Seed,  Pesticides, 
Herbicides  and  Fertilizers 

(2)  Definition  of  Terms. 

(A)  Herbicides— Chemical  substances  used  to  destroy  or  inhibit 
the  growth  of  plants,  especially  weeds. 

(B)  Livestock-See  12  CSR  10-110.900. 

(C)  Pesticides— Chemicals  used  to  kill  pests,  especially  insects. 
Pesticides  include  adjuvants  such  as  crop  oils,  surfactants,  wetting 
agents  and  other  pesticide  carriers  used  to  improve  or  enhance  the 
effect  of  a pesticide  and  the  foam  used  to  mark  the  application  of 
pesticides  and  herbicides  for  the  production  of  crops,  livestock  or 
poultry. 


Title  19— DEPARTMENT  OE  HEALTH 
Division  60— Missouri  Health  Eacilities  Review 
Committee 

Chapter  50— Certificate  of  Need  Program 

ORDER  OE  RULEMAKING 

By  the  authority  vested  in  the  Missouri  Health  Facilities  Review 
Committee  under  section  197.320,  RSMo  Supp.  1999,  the  com- 
mittee amends  a rule  as  follows: 


12  CSR  10-110.920  is  adopted. 


19  CSR  60-50.300  is  amended. 
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A notice  of  proposed  rulemaking  containing  the  text  of  the  pro- 
posed amendment  was  published  in  the  Missouri  Register  on 
January  14,  2000  (25  MoReg  206-207).  Changes  have  been  made 
in  the  text  of  the  proposed  amendment  due  to  a ruling  from  the 
Joint  Committee  on  Administrative  Rules,  and  the  entire  text  of  the 
proposed  amendment  is  reprinted  here  for  clarification.  This  pro- 
posed amendment  becomes  effective  thirty  days  after  publication 
in  the  Code  of  State  Regulations . 

SUMMARY  OF  COMMENTS:  Comments  were  received  from 
the  Missouri  Hospital  Assoeiation,  the  St.  Louis  Area  Business 
Health  Coalition,  the  Missouri  Association  of  Homes  for  the 
Aging,  and  the  Missouri  Radiologieal  Society. 

COMMENT:  The  inclusion  of  the  eapital  value  of  land  and  build- 
ings that  have  been  previously  incurred  by  the  owner/operator  in 
the  definition  of  “health  care  facility  expenditure”  would  result  in 
re-eounting  the  value  of  the  land  and  buildings  as  expenditures 
when  applying  for  a CON. 

RESPONSE  AND  EXPLANATION  OP  CHANGE:  The  proposed 
changes  to  the  definition  for  “applicant”  in  section  (1)  were  not 
made  due  to  a ruling  from  the  Joint  Committee  on  Administrative 
Rules  that  such  changes  were  beyond  the  statutory  authority  of  the 
Missouri  Health  Pacilities  Review  Committee. 

COMMENT:  Clarification  should  be  included  in  the  definition  of 
“predevelopment  costs”  that  exempts  the  capital  value  of  land  and 
buildings  from  being  counted  as  predevelopment  costs  when  the 
capital  value  of  the  land  and  buildings  was  previously  included  for 
a CON. 

RESPONSE  AND  EXPLANATION  OP  CHANGE:  The  proposed 
changes  to  the  definition  for  “predevelopment  costs”  in  renum- 
bered section  (13)  were  not  made  due  to  a ruling  from  the  Joint 
Committee  on  Administrative  Rules  that  such  changes  were  beyond 
the  statutory  authority  of  the  Missouri  Health  Pacilities  Review 
Committee. 

COMMENT:  Changing  the  definition  of  “applicant”  to  include 
both  the  owner  and  the  lessee  of  any  “asset”  regardless  of  the  rela- 
tionship contravenes  the  CON  law  and  is  beyond  the  statutory 
authority  granted  to  the  Committee.  The  CON  statute  limits  the 
need  for  a CON  to  only  that  person  who  proposes  to  develop  or 
offer  the  new  institutional  service  that  exceeds  one  of  the  expendi- 
ture minimums.  The  focus  of  the  CON  law  is  on  the  expenditure, 
not  the  asset. 

RESPONSE  AND  EXPLANATION  OP  CHANGE:  The  proposed 
changes  to  the  definition  for  “applicant”  in  section  (1)  were  not 
made  due  to  a ruling  from  the  Joint  Committee  on  Administrative 
Rules  that  such  changes  were  beyond  the  statutory  authority  of  the 
Missouri  Health  Pacilities  Review  Committee. 

COMMENT:  The  proposed  definition  of  “health  care  facility 
expenditure”  would  include  land  and  acquisition  costs  for  any 
existing  land  and  buildings  converted  to  medical  use  for  the  first 
time.  This  exceeds  statutory  authority  and  is  contrary  to  the  CON 
law. 

RESPONSE  AND  EXPLANATION  OP  CHANGE:  The  new  def- 
inition for  “health  care  facility  expenditure”  in  section  (7)  was 
modified  due  to  a ruling  from  the  Joint  Committee  on 
Administrative  Rules  to  delete  the  word  “for”  after  the  words  “in 
excess  of  $150,000,”  and  to  add  the  date  “(06-99)”  after  the  words 
“form  580-1863.” 

COMMENT:  The  statutory  definition  of  “predevelopment  costs” 
does  not  include  expenditures  for  land  or  buildings.  The  proposed 
addition  of  land  and  buildings  to  the  Rules  definition  exceeds  statu- 
tory authority. 


RESPONSE  AND  EXPLANATION  OP  CHANGE:  The  proposed 
changes  to  the  definition  for  “predevelopment  costs”  in  renum- 
bered section  (13)  were  not  made  due  to  a ruling  from  the  Joint 
Committee  on  Administrative  Rules  that  such  changes  were  beyond 
the  statutory  authority  of  the  Missouri  Health  Pacilities  Review 
Committee. 

COMMENT:  The  definition  for  “charity  care”  should  add  the  fol- 
lowing: “Charity  care  should  be  calculated  at  fixed  plus  variably 
cost  of  providing  charity  care  services.  This  figure  would  be 
arrived  at  by  multiplying  charity  care  charges  times  the  institu- 
tion’s cost  to  charges  ratio  to  arrive  at  charity  care  cost.  ” 
RESPONSE:  The  Committee  disagrees,  and  no  change  has  been 
made  as  a result  of  this  comment. 

COMMENT:  At  the  beginning  of  the  subsection  (3),  add  the 
phrase,  “Except  for  facilities  qualifying  for  bed  expansion  under 
§197.318.8.” 

RESPONSE:  The  Committee  disagrees,  and  no  change  has  been 
made  as  a result  of  this  comment. 

COMMENT:  At  the  beginning  of  subsections  (4)  through  (11), 
add  the  phrase,  “Except  for  facilities  qualifying  for  bed  expansion 
under  §197.318.8.” 

RESPONSE:  The  Committee  disagrees,  and  no  change  has  been 
made  as  a result  of  this  comment. 

19  CSR  60-50.300  Definitions  for  the  Certificate  of  Need 
Process 

(1)  Applicant  means  all  owner(s)  and  operator(s)  of  any  new  insti- 
tutional health  service. 

(2)  By  or  on  behalf  of  a health  care  facility  includes  any  expendi- 
tures made  by  the  facility  itself  as  well  as  capital  expenditures 
made  by  other  persons  that  assist  the  facility  in  offering  services  to 
its  patients/residents. 

(3)  Charity  care  means  uncompensated  care  given  by  a health  care 
facility  to  indigent  and  medically  indigent  people  as  part  of  a writ- 
ten mission  or  policy,  and  it  does  not  include  accounts  written  off 
as  “bad  debts”  or  third  party  adjustments,  including  those  for 
Medicare  and  Medicaid. 

(4)  Cost  means: 

(A)  Price  paid  or  to  be  paid  by  the  applicant  for  a new  institu- 
tional health  service  to  acquire,  purchase  or  develop  a health  care 
facility  or  major  medical  equipment;  or 

(B)  Pair  market  value  of  the  health  care  facility  or  major  med- 
ical equipment  as  determined  by  the  current  selling  price  at  the 
date  of  the  application  as  quoted  by  builders  or  architects  for  sim- 
ilar facilities  or  normal  suppliers  of  the  requested  equipment. 

(5)  Generally  accepted  accounting  principles  pertaining  to  capital 
expenditures  include,  but  are  not  limited  to— 

(A)  Expenditures  related  to  acquisition  or  construction  of  capi- 
tal assets; 

(B)  Capital  assets  are  investments  in  property,  plant  and  equip- 
ment used  for  the  production  of  other  goods  and  services  approved 
by  the  committee;  and 

(C)  Land  is  not  considered  a capital  asset  until  actually  con- 
verted for  that  purpose  with  commencement  of  above-ground  con- 
struction approved  by  the  committee. 

(6)  Health  care  facility  means  any  premises  as  defined  in  section 
197.305(8),  RSMo. 

(7)  Health  care  facility  expenditure  includes  the  capital  value  of 
new  construction  or  renovation  costs,  architectural/engineering 
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fees,  equipment  not  in  the  construction  contract,  land  acquisition 
costs,  consultants ’/legal  fees,  interest  during  construction,  prede- 
velopment costs  as  defined  in  section  197.305(13),  RSMo,  in 
excess  of  $150,000,  any  existing  land  and  building  converted  to 
medical  use  for  the  first  time,  and  any  other  capitalizable  costs  as 
listed  on  the  “Proposed  Project  Budget”  form  MO  580-1863  (06- 
99). 

(8)  Health  maintenance  organizations  means  entities  as  defined  in 
section  354.400(6),  RSMo,  except  for  activities  directly  related  to 
the  provision  of  insurance  only. 

(9)  Interested  party  means  any  licensed  health  care  provider  or 
other  affected  person  who  has  expressed  an  interest  in  the 
Certificate  of  Need  (CON)  process  or  a CON  application. 

(10)  Major  medical  equipment  means  any  device  or  collection  of 
devices  and  startup  costs  acquired  over  a twelve  (12)-month  peri- 
od, including  equipment,  shipping,  installation,  supplies,  and 
taxes,  with  an  aggregate  cost  in  excess  of  the  expenditure  mini- 
mum, when  the  project  is  intended  to  provide  imaging,  diagnostic, 
treatment,  preventive  or  other  health  services. 

(11)  Nonsubstantive  project  includes,  but  is  not  limited  to,  at  least 
one  (1)  of  the  following  situations: 

(A)  An  expenditure  which  is  required  solely  to  meet  federal  or 
state  requirements; 

(B)  The  construction  or  modification  of  nonpatient  care  ser- 
vices, including  parking  facilities,  sprinkler  systems,  heating  or 
air-conditioning  equipment,  fire  doors,  food  service  equipment, 
building  maintenance,  administrative  equipment,  telephone  sys- 
tems, energy  conservation  measures,  land  acquisition,  medical 
office  buildings,  and  other  projects  of  a similar  nature; 

(C)  The  acquisition  of  minor  x-ray  units,  computed  tomography 
units,  mammography  units,  and  flouroscopy  units,  adult  day  care 
centers,  hospices,  and  home  health  care  services;  or 

(D)  Expenditures  for  construction,  equipment,  or  both,  due  to 
an  act  of  God  or  a normal  consequence  of  maintenance,  but  not 
replacement,  of  health  care  facilities,  beds,  or  equipment. 

(12)  Offer,  when  used  in  connection  with  health  services,  means 
that  the  applicant  asserts  having  the  capability  and  the  means  to 
provide  and  operate  the  specified  health  services. 

(13)  Predevelopment  costs  mean  expenditures  as  defined  in  section 
197.305(15),  RSMo  including  consulting,  legal,  architectural, 
engineering,  financial  and  other  activities  directly  related  to  the 
proposed  project,  but  excluding  the  application  fee  for  submission 
of  the  application  for  the  proposed  project. 

(14)  Related  organization  means  an  organization  that  is  associated 
or  affiliated  with,  has  control  over  or  is  controlled  by,  or  has  any 
direct  financial  interest  in,  the  organization  applying  for  a project 
including,  without  limitation,  an  underwriter,  guarantor,  parent 
organization,  joint  venturer,  partner  or  general  partner. 

(15)  Service  area  means: 

(A)  A review  area  which  is  the  geographic  region  within  the  fif- 
teen (15)-mile  radius  of  the  proposed  site;  and 

(B)  A geographic  region  in  excess  of  the  fifteen  (15)-mile  review 
area  appropriate  to  the  proposed  service,  documented  by  the  appli- 
cant and  approved  by  the  committee. 
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This  section  may  contain  notice  of  hearings,  correction 
notices,  public  information  notices,  rule  action  notices, 
statements  of  actual  costs  and  other  items  required  to  be 
published  in  the  Missouri  Register  by  law. 


Title  4— DEPARTMENT  OE  ECONOMIC 
DEVELOPMENT 

Division  100 — Division  of  Credit  Unions 

ACTIONS  TAKEN  ON 
APPLICATIONS  EOR  NEW  GROUPS  OR 
GEOGRAPHIC  AREAS 

Pursuant  to  section  370.081(4),  RSMo  Supp.  1999,  the  Director  of 
the  Missouri  Division  of  Credit  Unions  is  required  to  cause  notice 
to  be  published  that  the  director  has  either  granted  or  rejected 
applications  from  the  following  credit  unions  to  add  new  groups  or 
geographic  areas  to  their  membership  and  state  the  reasons  for  tak- 
ing these  actions. 

The  following  application  has  been  granted.  This  credit  union  has 
met  the  criteria  applied  to  determine  if  additional  groups  may  be 
included  in  the  membership  of  an  existing  credit  union  and  have 
the  immediate  ability  to  serve  the  proposed  new  groups  or  geo- 
graphic areas.  The  proposed  new  groups  or  geographic  areas  meet 
the  requirements  established  pursuant  to  370.080(2),  RSMo  Supp. 
1999. 


Credit  Union 

Proposed  New  Gronp  or  Geographic  Area 

Century  Credit  Union 
1540  Lemay  Ferry  Road 
St.  Louis,  MO  63125 

Persons  working  or  residing  in  Zip  Code 
63052 

Title  4— DEPARTMENT  OE  ECONOMIC 
DEVELOPMENT 

Division  100 — Division  of  Credit  Unions 

APPLICATIONS  EOR  NEW  GROUPS  OR 
GEOGRAPHIC  AREAS 

Pursuant  to  section  370.081(4),  RSMo  Supp.  1999,  the  Director  of 
the  Missouri  Division  of  Credit  Unions  is  required  to  cause  notice 
to  be  published  that  the  following  credit  unions  have  submitted 
applications  to  add  new  groups  or  geographic  areas  to  their  mem- 
bership. 


Credit  Union 

Proposed  New  Group  or  Geographic  Area 

West  Community  Credit  Union 
2345  South  Brentwood 
St.  Louis,  MO  63144 

Anyone  living  or  working  in  the  cities 
of  Overland  (63114),  Olivette  (63132), 
Crestwood  (63126),  Sunset  Hills 
(63127),  Des  Peres  (63131),  Creve 
Coeur  (63141),  Ballwin  (63011), 
Maryland  Heights  (63146  and  63043), 
Chesterfield  (63017  and  63005)  and 
Manchester  (63021). 

NOTICE  TO  SUBMIT  COMMENTS:  Anyone  may  file  a written 
statement  in  support  of  or  in  opposition  to  any  of  these  applica- 
tions. Comments  shall  be  filed  with:  Director,  Division  of  Credit 
Unions,  P.O.  Box  1607,  Jefferson  City,  MO  65102.  To  be  consid- 
ered, written  comments  must  be  submitted  no  later  than  ten  busi- 
ness days  after  publication  of  this  notice  in  the  Missouri  Register. 
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OFFICE  OF  ADMINISTRATION 
Division  of  Purchasing 

BID  OPENINGS 

Sealed  Bids  in  one  (1)  eopy  will  be  received  by  the  Division  of 
Purchasing,  Room  580,  Truman  Building,  P.O.  Box  809, 
Jefferson  City,  MO  65102,  telephone  (573)  751-2387  at  2:00  p.m. 
on  dates  specified  below  for  various  ageneies  throughout 
Missouri.  Bids  are  available  to  download  via  our  homepage: 
http://www.state.mo.us/oa/purch/purch.htm.  Prospective  bidders 
may  receive  specifications  upon  request. 

B3Z00205  Temporary  Clerical  Services  6/15/00; 

B3Z00206  Temporary  Laborer  Services  6/16/00; 

B2E00092  Tape  Drive  Maintenance  6/19/00; 

B1Z00389  Chemical  Products  Supply  Items  6/19/00; 

B1Z00445  Calendar  Pads/Bases  6/19/00; 

B3Z00207  Court  Reporting  Services  6/19/00; 

B1E00453  Maintenance:  Aircraft  6/20/00; 

B1E00473  Petri  Dishes/Supplies  6/20/00; 

B1Z00442  Steel  Products  6/20/00; 

B3Z00223  Homegoing  Transportation  Services  6/20/00; 
B1E00364  Carpet  Tiles-Truman  Building  6/21/00; 

B1Z00400  Security  System  6/21/00; 

B1Z00443  Paper:  Bath  Tissue  & Towels  6/21/00; 

B1Z00439  Dairy  Products:  Central  MO  6/22/00; 

B1Z00472  Office  Supplies-Springfield  Area  6/22/00; 

B3Z00222  Abandoned  Property  Identification  & Collection 
6/22/00; 

B3Z00218  Printing:  Missouri  Session  Laws  6/26/00; 

B3Z00164  Eamily  Reunification  Services  6/27/00; 

B3Z00180  Medicaid  Managed  Care-Eastern  Region  6/30/00; 
B3Z00198  Physical,  Occupational  & Speech  Therapies  6/30/00; 
B3Z00216  Public  Education  Campaign,  Children’s  Trust  Fund 
7/6/00; 

B3Z00160  Conference  Services:  Columbia,  Jefferson  City,  Lake 
Ozark  7/13/00; 

B2Z00095  Project  Management  Training  8/8/00. 


It  is  the  intent  of  the  State  of  Missouri,  Division  of  Purchasing  to 
purchase  the  following  as  a single  feasible  source  without  compet- 
itive bids.  If  suppliers  exist  other  than  the  one  identified,  contact 
(573)  751-2387  immediately. 

1. )  PE  Biosystems  Maintenance  and  PE  Biosystems  Combination 
Kits,  supplied  by  PE  Biosystems. 

2. )  Women’s  & Minority  Health  Care  Outreach  Program,  supplied 
by  Missouri  Primary  Care  Association. 

1. )  FATS  System  Software,  supplied  by  FATS,  Inc. 

2. )  Administration  in  Sexual  Assault  Prevention,  supplied  by 
Missouri  Coalition  Against  Sexual  Assault  (MoCASA). 


Joyce  Murphy,  CPPO, 
Director  of  Purchasing 
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This  cumulative  table  gives  you  the  latest  status  of  rules.  It  contains  citations  of  rulemakings  adopted  or  proposed  after  dead- 
line for  the  monthly  Update  Service  to  the  Code  of  State  Regulations,  citations  are  to  volume  and  page  number  in  the  Missouri  Register, 
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Rule  Number  Agency  Emergency  Proposed  Order  In  Addition 


1 CSR  10 

1 CSR  10-17.040 

1 CSR  10-17.050 

1 CSR  20-5.010 
1 CSR  20-5.020 
1 CSR  40-1.010 
1 CSR  40-1.030 
1 CSR  40-1.050 
1 CSR  40-1.060 
1 CSR  40-1.070 

1 CSR  40-1.080 


OFFICE  OF  ADMINISTRATION 

State  Officials’  Salary  Compensation  Schedule 


Office  of  Administration 25  MoReg  1062 

(Changed from  1 CSR  40-1.080) 

Office  of  Administration 25  MoReg  1062 

(Changed from  1 CSR  40-1.070) 

Personnel  Advisory  Board 25  MoReg  1195 

Personnel  Advisory  Board 25  MoReg  1196 

Purchasing  and  Materials  Management 25  MoReg  1059 

Purchasing  and  Materials  Management 25  MoReg  1059 

Purchasing  and  Materials  Management 25  MoReg  1060 

Purchasing  and  Materials  Management 25  MoReg  1061 

Purchasing  and  Materials  Management 25  MoReg  1062 

(Changed  to  1 CSR  10-17.050) 

Purchasing  and  Materials  Management 25  MoReg  1062 

(Changed  to  1 CSR  10-17.040) 


23  MoReg  2473 
,24  MoReg  2535 


2 CSR  10-5.005 
2 CSR  30-2.020 
2 CSR  60-1.010 
2 CSR  60-4.011 
2 CSR  60-4.040 
2 CSR  60-4.070 
2 CSR  60-4.110 
2 CSR  60-4.140 
2 CSR  60-4.150 
2 CSR  60-4.180 
2 CSR  60-5.010 
2 CSR  60-5.020 

2 CSR  60-5.030 
2 CSR  60-5.040 
2 CSR  60-5.050 
2 CSR  60-5.070 
2 CSR  60-5.080 
2 CSR  60-5.100 
2 CSR  60-5.120 
2 CSR  80-5.010 
2 CSR  90-20.040 
2 CSR  90-22.140 
2 CSR  90-25.010 


3 CSR  10-1.010 
3 CSR  10-4.110 
3 CSR  10-4.113 
3 CSR  10-4.115 
3 CSR  10-4.116 

3 CSR  10-5.205 
3 CSR  10-5.215 
3 CSR  10-5.535 
3 CSR  10-6.405 
3 CSR  10-6.410 
3 CSR  10-6.415 
3 CSR  10-6.505 
3 CSR  10-6.510 
3 CSR  10-6.525 
3 CSR  10-6.530 
3 CSR  10-6.535 
3 CSR  10-6.545 
3 CSR  10-6.550 
3 CSR  10-6.615 
3 CSR  10-7.410 
3 CSR  10-7.415 
3 CSR  10-7.417 
3 CSR  10-7.420 
3 CSR  10-7.425 


DEPARTMENT  OE  AGRICULTURE 

Market  Development 24  MoReg  2269 

Animal  Health 

Grain  Inspection  and  Warehousing 

Grain  Inspection  and  Warehousing 

Grain  Inspection  and  Warehousing 

Grain  Inspection  and  Warehousing 

Grain  Inspection  and  Warehousing 

Grain  Inspection  and  Warehousing 

Grain  Inspection  and  Warehousing 

Grain  Inspection  and  Warehousing 

Grain  Inspection  and  Warehousing 

Grain  Inspection  and  Warehousing 


Grain  Inspection  and  Warehousing 
Grain  Inspection  and  Warehousing 
Grain  Inspection  and  Warehousing 
Grain  Inspection  and  Warehousing 
Grain  Inspection  and  Warehousing 
Grain  Inspection  and  Warehousing 
Grain  Inspection  and  Warehousing 

State  Milk  Board 

Weights  and  Measures  

Weights  and  Measures  

Weights  and  Measures  


DEPARTMENT  OE  CONSERVATION 

Conservation  Commission 

Conservation  Commission 

Conservation  Commission 

Conservation  Commission 

Conservation  Commission 


Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 


...25 

MoReg 

633 
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Rule  Number 

3 CSR  10-7.430 
3 CSR  10-7.435 
3 CSR  10-7.441 
3 CSR  10-7.445 
3 CSR  10-7.450 
3 CSR  10-7.455 

3 CSR  10-8.515 
3 CSR  10-9.110 
3 CSR  10-9.230 
3 CSR  10-9.420 
3 CSR  10-9.625 
3 CSR  10-9.627 
3 CSR  10-9.640 
3 CSR  10-9.645 
3 CSR  10-10.707 
3 CSR  10-10.782 
3 CSR  10-11.805 


4 CSR  40-1.021 
4 CSR  40-5.070 
4 CSR  65-1.020 
4 CSR  65-1.030 
4 CSR  65-1.040 
4 CSR  65-1.050 
4 CSR  65-1.060 
4 CSR  65-2.020 
4 CSR  65-2.030 
4 CSR  65-2.040 
4 CSR  70-2.031 
4 CSR  70-2.050 
4 CSR  70-2.080 
4 CSR  70-2.090 
4 CSR  70-2.100 
4 CSR  90-1.010 
4 CSR  90-2.010 
4 CSR  90-3.010 
4 CSR  90-4.020 

4 CSR  90-11.010 
4 CSR  90-13.010 
4 CSR  100 


4 CSR  100-2.045 
4 CSR  100-2.190 
4 CSR  105-3.040 
4 CSR  110-2.001 
4 CSR  110-2.090 
4 CSR  110-2.130 

4 CSR  115-1.010 
4 CSR  115-1.020 
4 CSR  115-1.030 
4 CSR  115-1.040 
4 CSR  115-2.010 
4 CSR  115-2.020 
4 CSR  115-2.030 
4 CSR  115-2.040 
4 CSR  115-2.050 
4 CSR  120-1.030 
4 CSR  120-2.010 
4 CSR  120-2.060 
4 CSR  120-2.100 
4 CSR  150-2.001 
4 CSR  150-2.005 
4 CSR  150-2.065 
4 CSR  150-2.080 
4 CSR  150-2.100 
4 CSR  150-3.080 
4 CSR  150-3.170 
4 CSR  150-3.203 
4 CSR  150-4.051 
4 CSR  150-4.055 
4 CSR  150-4.060 
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Agency 
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Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 


Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 
Conservation  Commission 


.25  MoReg  1405 

.N.A 25  MoReg  1475 

.25  MoReg  1406 
.25  MoReg  1406 
.25  MoReg  1406 

24  MoReg  2989 

.25  MoReg  1407 

.N.A 25  MoReg  1478 

.25  MoReg  1407 
.25  MoReg  1408 
.25  MoReg  1408 
.25  MoReg  1409 
.25  MoReg  1409 
.25  MoReg  1410 
.25  MoReg  1412 
.25  MoReg  1412 
.25  MoReg  1412 
.25  MoReg  1413 


DEPARTMENT  OE  ECONOMIC  DEVELOPMENT 

Office  of  Athletics 21  MoReg  2680 

Office  of  Athletics 21  MoReg  1963 

Endowed  Care  Cemeteries 

Endowed  Care  Cemeteries 

Endowed  Care  Cemeteries 

Endowed  Care  Cemeteries 

Endowed  Care  Cemeteries 

Endowed  Care  Cemeteries 

Endowed  Care  Cemeteries 

Endowed  Care  Cemeteries 

State  Board  of  Chiropractic  Examiners 

State  Board  of  Chiropractic  Examiners 

State  Board  of  Chiropractic  Examiners 

State  Board  of  Chiropractic  Examiners 

State  Board  of  Chiropractic  Examiners 

State  Board  of  Cosmetology 

State  Board  of  Cosmetology 

State  Board  of  Cosmetology 

State  Board  of  Cosmetology 


State  Board  of  Cosmetology 
State  Board  of  Cosmetology 
Division  of  Credit  Unions . . . 


25  MoReg  1197 
25  MoReg  1197 
25  MoReg  1197 
25  MoReg  1202 
25  MoReg  1205 
25  MoReg  1205 
25  MoReg  1208 
25  MoReg  1212 
25  MoReg  1215 
25  MoReg  925 
25  MoReg  1215 
25  MoReg  1216 
25  MoReg  925 
25  MoReg  926 
25  MoReg  928 
25  MoReg  928 
25  MoReg  931R 
25  MoReg  931 
25  MoReg  931 
25  MoReg  932 


Division  of  Credit  Unions 
Division  of  Credit  Unions 
Credit  Union  Commission 
Missouri  Dental  Board .... 
Missouri  Dental  Board .... 
Missouri  Dental  Board .... 


State  Committee  of  Dietitians 

State  Committee  of  Dietitians 

State  Committee  of  Dietitians 

State  Committee  of  Dietitians 

State  Committee  of  Dietitians 

State  Committee  of  Dietitians 

State  Committee  of  Dietitians 

State  Committee  of  Dietitians 

State  Committee  of  Dietitians 

Board  of  Embalmers  and  Funeral  Directors 

Board  of  Embalmers  and  Funeral  Directors 

Board  of  Embalmers  and  Funeral  Directors 

Board  of  Embalmers  and  Funeral  Directors 

State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 
State  Board  of  Registration  for  the  Healing  Arts 


.25  MoReg  932 

.25  MoReg  261 25  MoReg  1350 

.25  MoReg  360 
.25  MoReg  477 
.25  MoReg  1216 
.25  MoReg  478R 
.25  MoReg  478 
.25  MoReg  934 
.25  MoReg  937 
.25  MoReg  940 
.25  MoReg  943 
.25  MoReg  943 
.25  MoReg  947 
.25  MoReg  948 
.25  MoReg  951 
.25  MoReg  955 
.25  MoReg  959 
.25  MoReg  959 
.25  MoReg  960 

.25  MoReg  261 25  MoReg  1350 

.25  MoReg  485 
.25  MoReg  485 
.25  MoReg  485 

.25  MoReg  261 25  MoReg  1350 

.25  MoReg  486 
.25  MoReg  1217 
.25  MoReg  1217 
.25  MoReg  486 
.25  MoReg  487 
.25  MoReg  487 
.25  MoReg  488 


25  MoReg  724 
25  MoReg  724 
25  MoReg  724 
25  MoReg  1032 
25  MoReg  1161 
25  MoReg  1161 
25  MoReg  1161 
This  Issue 
This  Issue 
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4 CSR  150-4.105  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  488 

4 CSR  150-4.110  State  Board  of  Registration  for  the  Healing  Arts'  25  MoReg  489R 

25  MoReg  489 

4 CSR  150-4.115  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  490R 

25  MoReg  490 

4 CSR  150-4.120  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  491R 

25  MoReg  491 

4 CSR  150-4.125  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  496 

4 CSR  150-4.130  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  496 

4 CSR  150-4.200  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  496 

4 CSR  150-4.201  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  497 

4 CSR  150-4.203  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  497 

4 CSR  150-4.205  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  498 

4 CSR  150-4.210  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  503 

4 CSR  150-4.215  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  503 

4 CSR  150-6.020  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  507 

4 CSR  150-6.025  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  507 

4 CSR  150-6.030  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  512 

4 CSR  150-6.060  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  512 

4 CSR  150-6.070  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  517 

4 CSR  150-7.100  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  517 

4 CSR  150-7.120  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  517 

4 CSR  150-7.122  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  518 

4 CSR  150-7.125  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  518 

4 CSR  150-7.140  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  519 

4 CSR  150-7.200  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  521 

4 CSR  150-7.300  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  521 

4 CSR  150-7.310  State  Board  of  Registration  for  the  Healing  Arts 25  MoReg  527 

4 CSR  155-1.010  Office  of  Health  Care  Providers 25  MoReg  531 This  Issue 

4 CSR  155-1.020  Office  of  Health  Care  Providers 25  MoReg  531 This  Issue 

4 CSR  193-1.010  Interior  Design  Council 25  MoReg  761 

4 CSR  193-1.020  Interior  Design  Council 25  MoReg  761 

4 CSR  193-1.030  Interior  Design  Council 25  MoReg  765 

4 CSR  193-2.010  Interior  Design  Council 25  MoReg  769 

4 CSR  193-2.020  Interior  Design  Council 25  MoReg  773 

4 CSR  193-2.030  Interior  Design  Council 25  MoReg  773 

4 CSR  193-2.040  Interior  Design  Council 25  MoReg  773 

4 CSR  193-3.010  Interior  Design  Council 25  MoReg  778 

4 CSR  193-3.020  Interior  Design  Council 25  MoReg  778 

4 CSR  193-4.010  Interior  Design  Council 25  MoReg  782 

4 CSR  193-5.010  Interior  Design  Council 25  MoReg  782 

4 CSR  193-6.010  Interior  Design  Council 25  MoReg  786 

4 CSR  193-6.020  Interior  Design  Council 25  MoReg  789 

4 CSR  193-6.030  Interior  Design  Council 25  MoReg  792 

4 CSR  195-5.010  Workforce  Development 24  MoReg  2314 

25  MoReg  962 

4 CSR  195-5.020  Workforce  Development 24  MoReg  2315 

25  MoReg  962 

4 CSR  195-5.030  Workforce  Development 24  MoReg  2318 

25  MoReg  966 

4 CSR  197-1.010  Board  of  Therapeutic  Massage 25  MoReg  795 

4 CSR  197-1.020  Board  of  Therapeutic  Massage 25  MoReg  795 

4 CSR  197-1.030  Board  of  Therapeutic  Massage 25  MoReg  795 

4 CSR  197-1.040  Board  of  Therapeutic  Massage 25  MoReg  800 

4 CSR  197-2.010  Board  of  Therapeutic  Massage 25  MoReg  800 

4 CSR  197-2.020  Board  of  Therapeutic  Massage 25  MoReg  806 

4 CSR  197-2.030  Board  of  Therapeutic  Massage 25  MoReg  810 

4 CSR  197-2.040  Board  of  Therapeutic  Massage 25  MoReg  814 

4 CSR  197-2.050  Board  of  Therapeutic  Massage 25  MoReg  818 

4 CSR  197-3.010  Board  of  Therapeutic  Massage 25  MoReg  822 

4 CSR  197-4.010  Board  of  Therapeutic  Massage 25  MoReg  825 

4 CSR  197-4.020  Board  of  Therapeutic  Massage 25  MoReg  829 

4 CSR  197-5.010  Board  of  Therapeutic  Massage 25  MoReg  832 

4 CSR  197-5.020  Board  of  Therapeutic  Massage 25  MoReg  832 

4 CSR  197-5.030  Board  of  Therapeutic  Massage 25  MoReg  837 

4 CSR  197-5.040  Board  of  Therapeutic  Massage 25  MoReg  842 

4 CSR  197-6.010  Board  of  Therapeutic  Massage 25  MoReg  846 

4 CSR  197-6.020  Board  of  Therapeutic  Massage 25  MoReg  849 

4 CSR  200-4.020  State  Board  of  Nursing This  Issue 

4 CSR  210-2.060  State  Board  of  Optometry 22  MoReg  1443 

4 CSR  220-2.010  State  Board  of  Pharmacy 25  MoReg  966 

4 CSR  220-2.018  State  Board  of  Pharmacy 25  MoReg  967 

4 CSR  220-2.020  State  Board  of  Pharmacy 25  MoReg  967 

4 CSR  220-2.036  State  Board  of  Pharmacy 25  MoReg  968 

4 CSR  220-2.080  State  Board  of  Pharmacy 25  MoReg  970 

4 CSR  220-2.100  State  Board  of  Pharmacy 25  MoReg  971 

4 CSR  220-2.145  State  Board  of  Pharmacy 25  MoReg  972 

4 CSR  220-4.010  State  Board  of  Pharmacy 25  MoReg  973 

4 CSR  220-5.020  State  Board  of  Pharmacy 25  MoReg  973 

4 CSR  220-5.030  State  Board  of  Pharmacy 25  MoReg  973 

4 CSR  220-5.050  State  Board  of  Pharmacy 25  MoReg  974 

4 CSR  220-5.070  State  Board  of  Pharmacy 25  MoReg  977 

4 CSR  230-2.070  Board  of  Podiatric  Medicine 25  MoReg  531 This  Issue 


June  15,  2000 
Vol.  25,  No.  12 


Missouri  Register 


Page  1655 


Rule  Number  Agency 


Emergency  Proposed  Order  In  Addition 


4 CSR  235-1.020  State  Committee  of  Psychologists  . 

4 CSR  240-2.125  Public  Service  Commission 

4 CSR  250-8.020  Missouri  Real  Estate  Commission 

4 CSR  250-8.070  Missouri  Real  Estate  Commission 

4 CSR  250-8.090  Missouri  Real  Estate  Commission 

4 CSR  250-8.095  Missouri  Real  Estate  Commission 


4 CSR  250-8.096  Missouri  Real  Estate  Commission  ... 

4 CSR  250-8.097  Missouri  Real  Estate  Commission  ... 

4 CSR  250-8. 160  Missouri  Real  Estate  Commission  . . . 

4 CSR  250-8.210  Missouri  Real  Estate  Commission  ... 

4 CSR  255-1.040  Missouri  Board  for  Respiratory  Care 

4 CSR  255-2.040  Missouri  Board  for  Respiratory  Care 

4 CSR  255-2.050  Missouri  Board  for  Respiratory  Care 

4 CSR  255-2.060  Missouri  Board  for  Respiratory  Care 

4 CSR  255-3.010  Missouri  Board  for  Respiratory  Care 

4 CSR  255-4.010  Missouri  Board  for  Respiratory  Care 


.25  MoReg  977 
.25  MoReg  1415 

.25  MoReg  360 25  MoReg  1481 

.25  MoReg  360 25  MoReg  1481 

.25  MoReg  361 25  MoReg  1481 

.25  MoReg  363R 25  MoReg  1481R 

.25  MoReg  363 25  MoReg  1481 

.25  MoReg  365 25  MoReg  1481 

.25  MoReg  365 25  MoReg  1482 

.25  MoReg  366 25  MoReg  1482 

.25  MoReg  366 25  MoReg  1482 

.25  MoReg  262 25  MoReg  1351 

.25  MoReg  262 25  MoReg  1351 

.25  MoReg  262 25  MoReg  1351 

.25  MoReg  263 25  MoReg  1351 

.25  MoReg  263 25  MoReg  1351 

.25  MoReg  264 25  MoReg  1351 


DEPARTMENT  OE  ELEMENTARY  AND  SECONDARY  EDUCATION 


5 CSR  30-261 .045  Division  of  School  Services 25  MoReg  1063R 

25  MoReg  1063 

5 CSR  30-345.010  Division  of  School  Services 25  MoReg  533 

5 CSR  50-270.050  Division  of  Instruction 24  MoReg  877 

5 CSR  50-340.010  Division  of  Instruction 25  MoReg  533R 

5 CSR  80-800.010  Urban  and  Teacher  Education 25  MoReg  1416R 

5 CSR  80-800.200  Urban  and  Teacher  Education 25  MoReg  1416 

5 CSR  80-800.210  Urban  and  Teacher  Education 25  MoReg  1420R 

5 CSR  80-800.220  Urban  and  Teacher  Education 25  MoReg  1420 

5 CSR  80-800.230  Urban  and  Teacher  Education 25  MoReg  1425 

5 CSR  80-800.260  Urban  and  Teacher  Education 25  MoReg  1431 

5 CSR  80-800.270  Urban  and  Teacher  Education 25  MoReg  1435 

5 CSR  80-800.280  Urban  and  Teacher  Education 25  MoReg  1438 

5 CSR  80-800.350  Urban  and  Teacher  Education 25  MoReg  1442 

5 CSR  80-800.360  Urban  and  Teacher  Education 25  MoReg  1445 

5 CSR  80-800.370  Urban  and  Teacher  Education 25  MoReg  1450 

5 CSR  80-800.380  Urban  and  Teacher  Education 25  MoReg  1453 

5 CSR  80-800.400  Urban  and  Teacher  Education 25  MoReg  533 

5 CSR  90-4.100  Vocational  Rehabilitation 25  MoReg  367 

5 CSR  90-4.110  Vocational  Rehabilitation 25  MoReg  367 

5 CSR  90-4.120  Vocational  Rehabilitation 25  MoReg  368 

5 CSR  90-4.200  Vocational  Rehabilitation 25  MoReg  368 

5 CSR  90-4.300  Vocational  Rehabilitation 25  MoReg  370 

5 CSR  90-4.400  Vocational  Rehabilitation 25  MoReg  370 

5 CSR  90-4.410  Vocational  Rehabilitation 25  MoReg  371 

5 CSR  90-4.420  Vocational  Rehabilitation 25  MoReg  371 

5 CSR  90-4.430  Vocational  Rehabilitation 25  MoReg  374 

5 CSR  90-5.400  Vocational  Rehabilitation 25  MoReg  376 

5 CSR  90-5.410  Vocational  Rehabilitation 25  MoReg  379 

5 CSR  90-5.420  Vocational  Rehabilitation 25  MoReg  379 

5 CSR  90-5.430  Vocational  Rehabilitation 25  MoReg  382 

5 CSR  90-5.440  Vocational  Rehabilitation 25  MoReg  384 

5 CSR  90-5.450  Vocational  Rehabilitation 25  MoReg  387 

5 CSR  90-5.460  Vocational  Rehabilitation 25  MoReg  389 


DEPARTMENT  OE  TRANSPORTATION 

7 CSR  10-2.010  Highways  and  Transportation  Commission... 


7 CSR  10-6.010 
7 CSR  10-6.015 
7 CSR  10-6.040 
7 CSR  10-6.050 
7 CSR  10-6.060 
7 CSR  10-6.070 
7 CSR  10-6.085 
7 CSR  10-8.010 
7 CSR  10-8.011 
7 CSR  10-8.020 
7 CSR  10-8.021 
7 CSR  10-8.030 
7 CSR  10-8.031 
7 CSR  10-8.040 
7 CSR  10-8.041 
7 CSR  10-8.050 
7 CSR  10-8.051 
7 CSR  10-8.060 
7 CSR  10-8.061 
7 CSR  10-8.070 
7 CSR  10-8.071 
7 CSR  10-8.080 
7 CSR  10-8.081 
7 CSR  10-8.090 


Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 
Highways  and  Transportation  Commission 


This  IssueR 
This  Issue . . 
This  IssueR 
This  Issue . . 
This  IssueR 
This  Issue . . 
This  IssueR 
This  Issue . . 
This  IssueR 
This  Issue . . 
This  IssueR 
This  Issue . . 
This  IssueR 
This  Issue . . 
This  IssueR 
This  Issue . . 
This  IssueR 


.24  MoReg  1367R 
.24  MoReg  1367 
.24  MoReg  765 
.24  MoReg  766 
.24  MoReg  767 
.24  MoReg  768 
.24  MoReg  769 
.24  MoReg  770 
.24  MoReg  773 
This  IssueR 
.This  Issue 
This  IssueR 
.This  Issue 
This  IssueR 
.This  Issue 
This  IssueR 
.This  Issue 
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7 CSR  10-8.091 
7 CSR  10-8.101 
7 CSR  10-8.111 
7 CSR  10-8.121 
7 CSR  10-8.131 
7 CSR  10-8.141 
7 CSR  10-8.151 
7 CSR  10-8.161 
7 CSR  10-8.200 
7 CSR  10-8.210 
7 CSR  10-8.220 
7 CSR  10-8.230 
7 CSR  10-8.240 
7 CSR  10-8.250 
7 CSR  10-8.260 
7 CSR  10-8.270 
7 CSR  10  14.010 
7 CSR  10  14.020 
7 CSR  10  14.030 
7 CSR  10  14.040 
7 CSR  10  14.050 
7 CSR  10  14.060 


8 CSR  10-2.020 
8 CSR  10-4.160 
8 CSR  30-3.010 
8 CSR  30-4.030 
8 CSR  50-2.030 

8 CSR  50-4.010 

8 CSR  60-3.040 


9 CSR  10-7.010 
9 CSR  10-7.020 
9 CSR  10-7.030 
9 CSR  10-7.040 
9 CSR  10-7.050 
9 CSR  10-7.060 
9 CSR  10-7.070 
9 CSR  10-7.080 
9 CSR  10-7.090 
9 CSR  10-7.100 
9 CSR  10-7.110 
9 CSR  10-7.120 
9 CSR  10-7.130 
9 CSR  25-4.040 

9 CSR  45-5.040 


10  CSR 

10  CSR  10-2.010 
10  CSR  10-5.070 
10  CSR  10-5.380 
10  CSR  10-5.390 
10  CSR  10-5.451 
10  CSR  10-5.490 
10  CSR  10-6.070 
10  CSR  10-6.075 
10  CSR  10-6.080 
10  CSR  10-6.110 
10  CSR  10-6.170 
10  CSR  10-6.310 
10  CSR  10-6.350 
10  CSR  10-6.400 
10  CSR  20-7.015 
10  CSR  40-3.010 
10  CSR  40-3.020 
10  CSR  40-3.040 
10  CSR  40-3.050 
10  CSR  40-3.080 
10  CSR  40-3.090 
10  CSR  40-3.110 
10  CSR  40-3.120 
10  CSR  40-3.140 


Agency 
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Transportation 
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Transportation 
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Transportation 

Transportation 

Transportation 

Transportation 

Transportation 

Transportation 

Transportation 

Transportation 

Transportation 
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Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 

Commission 


..This  Issue 

This  Issue 

..This  Issue 

This  Issue 

..This  Issue 

This  Issue 

..This  Issue 

This  Issue 

..This  Issue 

This  Issue 

..This  Issue 

This  Issue 

..This  Issue 

This  Issue 

..This  Issue 

This  Issue 

..This  IssueR 

This  IssueR 

..This  IssueR 

This  IssueR 

..This  IssueR 

This  IssueR 

..This  IssueR 

This  IssueR 

..This  IssueR 

This  IssueR 

..This  IssueR 

This  IssueR 

..This  IssueR 

This  IssueR 

..This  IssueR 

This  IssueR 

25  MoReg  635 

..25  MoReg  629 

25  MoReg  639 

..25  MoReg  629 

25  MoReg  639 

..25  MoReg  630 

25  MoReg  640 

25  MoReg  640 

25  MoReg  641 

DEPARTMENT  OE  LABOR  AND  INDUSTRIAL  RELATIONS 

Division  of  Employment  Security 

Division  of  Employment  Security 

Division  of  Labor  Standards 

Division  of  Labor  Standards 

Workers’  Compensation 


Workers’  Compensation 


Commission  on  Human  Rights 24  MoReg  2565 

25  MoReg  144T 


25  MoReg  1217 
This  Issue 
25  MoReg  1066 
25  MoReg  1066 
25  MoReg  536R 
25  MoReg  536 
25  MoReg  537R 
25  MoReg  538 

25  MoReg  598RUC 


DEPARTMENT  OE  MENTAL  HEALTH 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 

Director,  Department  of  Mental  Health 


Fiscal  Management 24  MoReg  2386 

25  MoReg  641 

Mental  Retardation  and  Developmental  Disabilities 24  MoReg  2389 

25  MoReg  644 


24  MoReg  2875RUC 
24  MoReg  2877RUC 
24  MoReg  2879RUC 
24  MoReg  2881RUC 
24  MoReg  2881RUC 
24  MoReg  2883RUC 
24  MoReg  28mRUC 
24  MoReg  2885RUC 
24  MoReg  2886RUC 
24  MoReg  2887RUC 
24  MoReg  2887RUC 
24  MoReg  2891MJC 
24  MoReg  2891RUC 


DEPARTMENT  OE  NATURAL  RESOURCES 


Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 24  MoReg  2935 

Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 

Air  Conservation  Commission 

Clean  Water  Commission 

Land  Reclamation  Commission 

Land  Reclamation  Commission 

Land  Reclamation  Commission 

Land  Reclamation  Commission 

Land  Reclamation  Commission 

Land  Reclamation  Commission 

Land  Reclamation  Commission 

Land  Reclamation  Commission 

Land  Reclamation  Commission 


24 

24 

.24  MoReg  2224 

.25  MoReg  14 25  MoReg  1482 

.25  MoReg  264 
.25  MoReg  649 

.24  MoReg  2680 25  MoReg  1483 

.This  Issue 
.This  Issue 
.This  Issue 
.25  MoReg  1218 
.22  MoReg  2129 

.24  MoReg  2686 25  MoReg  1485 

.25  MoReg  640 
.25  MoReg  391 
.25  MoReg  264 
.25  MoReg  1066 
.25  MoReg  1066 
.25  MoReg  1067 
.25  MoReg  1070 
.25  MoReg  1071 
.25  MoReg  1072 
.25  MoReg  1072 
.25  MoReg  1073 
.25  MoReg  1074 


MoReg 

MoReg 


1693 

420 
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10  CSR  40-3.200  Land  Reclamation  Commission 25  MoReg  1074 

10  CSR  40-3.240  Land  Reclamation  Commission 25  MoReg  1078 

10  CSR  40-3.270  Land  Reclamation  Commission 25  MoReg  1078 

10  CSR  40-4.010  Land  Reclamation  Commission 25  MoReg  1079 

10  CSR  40-4.020  Land  Reclamation  Commission 25  MoReg  1079 

10  CSR  40-4.030  Land  Reclamation  Commission 25  MoReg  1080 

10  CSR  40-4.050  Land  Reclamation  Commission 25  MoReg  1081 

10  CSR  40-5.010  Land  Reclamation  Commission 25  MoReg  1081 

10  CSR  40-6.010  Land  Reclamation  Commission 25  MoReg  1082 

10  CSR  40-6.020  Land  Reclamation  Commission 25  MoReg  1083 

10  CSR  40-6.030  Land  Reclamation  Commission 25  MoReg  1083 

10  CSR  40-6.040  Land  Reclamation  Commission 25  MoReg  1084 

10  CSR  40-6.050  Land  Reclamation  Commission 25  MoReg  1085 

10  CSR  40-6.060  Land  Reclamation  Commission 25  MoReg  1087 

10  CSR  40-6.070  Land  Reclamation  Commission 25  MoReg  1088 

10  CSR  40-6.090  Land  Reclamation  Commission 25  MoReg  1089 

10  CSR  40-6. 100  Land  Reclamation  Commission 25  MoReg  1090 

10  CSR  40-6. 120  Land  Reclamation  Commission 25  MoReg  1091 

10  CSR  40-7.011  Land  Reclamation  Commission 25  MoReg  1092 

10  CSR  40-7.021  Land  Reclamation  Commission 25  MoReg  1094 

10  CSR  40-8.010  Land  Reclamation  Commission 25  MoReg  1095 

10  CSR  40-8.030  Land  Reclamation  Commission 25  MoReg  1101 

10  CSR  40-8.050  Land  Reclamation  Commission 25  MoReg  1102 

10  CSR  40-8.070  Land  Reclamation  Commission 25  MoReg  1103 

10  CSR  40-9.020  Land  Reclamation  Commission 25  MoReg  1107 

10  CSR  40-10.010  Land  Reclamation  Commission This  Issue 

10  CSR  40-10.020  Land  Reclamation  Commission This  Issue 

10  CSR  40-10.040  Land  Reclamation  Commission This  Issue 

10  CSR  40-10.100  Land  Reclamation  Commission This  Issue 

10  CSR  45-1.010  Metallic  Minerals  Waste  Management 24  MoReg  2049 

25  MoReg  978 

10  CSR  45-2.010  Metallic  Minerals  Waste  Management 24  MoReg  2049 

25  MoReg  978 

10  CSR  45-3.010  Metallic  Minerals  Waste  Management 24  MoReg  1258R 

24  MoReg  1258 

25  MoReg  978R 

25  MoReg  978 

10  CSR  45-6.010  Metallic  Minerals  Waste  Management 24  MoReg  2049 

25  MoReg  987 

10  CSR  45-6.020  Metallic  Minerals  Waste  Management 24  MoReg  2049 

25  MoReg  987 

10  CSR  45-6.030  Metallic  Minerals  Waste  Management 24  MoReg  2050 

25  MoReg  987 

10  CSR  60-2.015  Public  Drinking  Water  Program 25  MoReg  147 

10  CSR  60-4.010  Public  Drinking  Water  Program 25  MoReg  148 

10  CSR  60-4.050  Public  Drinking  Water  Program 25  MoReg  152 

10  CSR  60-4.055  Public  Drinking  Water  Program 25  MoReg  156 

10  CSR  60-4.090  Public  Drinking  Water  Program 25  MoReg  161 

10  CSR  60-5.010  Public  Drinking  Water  Program 25  MoReg  539 

10  CSR  60-5.020  Public  Drinking  Water  Program 25  MoReg  176 

10  CSR  60-7.010  Public  Drinking  Water  Program 25  MoReg  181 

10  CSR  60-8.010  Public  Drinking  Water  Program 25  MoReg  187 

10  CSR  80-9.040  Solid  Waste  Management 25  MoReg  191 

10  CSR  80-9.050  Solid  Waste  Management 25  MoReg  197 

10  CSR  100-2.010  Petroleum  Storage  Tank  Insurance  Fund  Board  of  Trustees 25  MoReg  1108 

10  CSR  100-5.010  Petroleum  Storage  Tank  Insurance  Fund  Board  of  Trustees 25  MoReg  1108 

10  CSR  140-2  Division  of  Energy 


In  Addition 


,24  MoReg  2243 


DEPARTMENT  OE  PUBLIC  SAEETY 


11  CSR  30-9.010  Office  of  the  Director 25  MoReg  751 

11  CSR  30-9.020  Office  of  the  Director 25  MoReg  751 

11  CSR  30-9.030  Office  of  the  Director 25  MoReg  752 

11  CSR  30-9.040  Office  of  the  Director 25  MoReg  752 

11  CSR  30-9.050  Office  of  the  Director 25  MoReg  753 


11  CSR  45-1.090  Missouri  Gaming  Commission 

11  CSR  45-5.010  Missouri  Gaming  Commission 

11  CSR  45-5.051  Missouri  Gaming  Commission 

11  CSR  45-5.053  Missouri  Gaming  Commission 

11  CSR  45-5.075  Missouri  Gaming  Commission 

11  CSR  45-10.035  Missouri  Gaming  Commission 


11  CSR  45-10.150  Missouri  Gaming  Commission 24  MoReg  2936 

11  CSR  45-13.055  Missouri  Gaming  Commission 24  MoReg  2124. 


11  CSR  45-17.030  Missouri  Gaming  Commission 


11  CSR  50-2.080  Missouri  State  Highway  Patrol 

11  CSR  50-2.090  Missouri  State  Highway  Patrol 

11  CSR  50-2.100  Missouri  State  Highway  Patrol 

11  CSR  50-2.150  Missouri  State  Highway  Patrol 25  MoReg  475 

11  CSR  50-2.160  Missouri  State  Highway  Patrol 25  MoReg  475 

11  CSR  50-2.290  Missouri  State  Highway  Patrol 25  MoReg  476 

11  CSR  50-2.320  Missouri  State  Highway  Patrol 

11  CSR  50-2.400  Missouri  State  Highway  Patrol 25  MoReg  253 


.25  MoReg  852 
.25  MoReg  852 
.25  MoReg  852 
.25  MoReg  853 
.25  MoReg  853 
.25  MoReg  1114 
.25  MoReg  268 
.25  MoReg  273 
.25  MoReg  853 

This  Tssiip 

.25  MoReg  278 25  MoReg  1487 

.24  MoReg  2961  25  MoReg  1352 

.24  MoReg  2144 

.25  MoReg  278 25  MoReg  1487 

.25  MoReg  854 

.25  MoReg  554 This  Issue 

.25  MoReg  554 This  Issue 

.25  MoReg  554 This  Issue 

.25  MoReg  554 This  Issue 

.25  MoReg  555 This  Issue 

.25  MoReg  555 This  Issue 

.25  MoReg  556 This  Issue 

.25  MoReg  282 25  MoReg  1352 
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11  CSR  50-2.430 

Missouri  State  Highway  Patrol 

25  MoReg  556... 

....This  Issue 

11  CSR  50-2.440 
11  CSR  75-2.010 
11  CSR  75-3.020 
11  CSR  75-3.030 
11  CSR  75-5.040 
11  CSR  75-6.020 
11  CSR  75-6.030 
11  CSR  75-11.035 
11  CSR  75-11.060 
11  CSR  75-11.070 

Missouri  State  Highway  Patrol 

Peace  Officer  Standards  and  Training 

Peace  Officer  Standards  and  Training 

Peace  Officer  Standards  and  Training 

Peace  Officer  Standards  and  Training 

Peace  Officer  Standards  and  Training 

Peace  Officer  Standards  and  Training 

Peace  Officer  Standards  and  Training 

Peace  Officer  Standards  and  Training 

Peace  Officer  Standards  and  Training 

25  MoReg  557... 

25  MoReg  664 

25  MoReg  665 

25  MoReg  854 

25  MoReg  665 

This  Issue 

This  Issue 

25  MoReg  665 

25  MoReg  666 

25  MoReg  666 

....This  Issue 

11  CSR  80-1.010 

Missouri  State  Water  Patrol 

25  MoReg  290... 

...This  Issue 

11  CSR  80-2.010 

Missouri  State  Water  Patrol 

25  MoReg  290... 

...This  Issue 

11  CSR  80-3.010 

Missouri  State  Water  Patrol 

25  MoReg  291... 

...This  Issue 

11  CSR  80-3.020 

Missouri  State  Water  Patrol 

25  MoReg  291... 

...This  Issue 

11  CSR  80-4.010 

Missouri  State  Water  Patrol 

25  MoReg  291... 

...This  Issue 

11  CSR  80-6.010 

Missouri  State  Water  Patrol 

25  MoReg  292... 

...This  Issue 

11  CSR  80-7.010 

Missouri  State  Water  Patrol 

25  MoReg  292... 

...This  Issue 

11  CSR  80-8.010 

Missouri  State  Water  Patrol 

25  MoReg  292... 

...This  Issue 

June  15,  2000 
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DEPARTMENT  OE  REVENUE 

12  CSR  Construction  Transient  Employers 


12  CSR  10-2.015  Director  of  Revenue 25  MoReg  5 ... 

12  CSR  10-3.098  Director  of  Revenue 

12  CSR  10-3.460  Director  of  Revenue 25  MoReg  144 


12  CSR  10-3.516  Director  of  Revenue 

12  CSR  10-3.518  Director  of  Revenue 

12  CSR  10-3.520  Director  of  Revenue 

12  CSR  10-3.526  Director  of  Revenue 

12  CSR  10-3.528  Director  of  Revenue 

12  CSR  10-3.530  Director  of  Revenue 

12  CSR  10-3.852  Director  of  Revenue 

12  CSR  10-4.255  Director  of  Revenue 

12  CSR  10-4.260  Director  of  Revenue 

12  CSR  10-4.265  Director  of  Revenue 

12  CSR  10-4.275  Director  of  Revenue 

12  CSR  10-4.330  Director  of  Revenue 

12  CSR  10-5.080  Director  of  Revenue 

12  CSR  10-11.150  Director  of  Revenue 

12  CSR  10-23.100  Director  of  Revenue 

12  CSR  10-24.050  Director  of  Revenue 

12  CSR  10-24.450  Director  of  Revenue 

12  CSR  10-24.452  Director  of  Revenue 

12  CSR  10-25.090  Director  of  Revenue 

12  CSR  10-101.500  Director  of  Revenue 

12  CSR  10-103.200  Director  of  Revenue 

12  CSR  10-103.610  Director  of  Revenue 

12  CSR  10-110.900  Director  of  Revenue 

12  CSR  10-110.910  Director  of  Revenue 

12  CSR  10-110.920  Director  of  Revenue 

12  CSR  10-111.013  Director  of  Revenue 

(Changed  to  12  CSR  10-110.013) 

12  CSR  10-111.060  Director  of  Revenue 

12  CSR  10-115.100  Director  of  Revenue 

12  CSR  30-4.010  State  Tax  Commission 

12  CSR  40-40.090  State  Lottery 

12  CSR  40-60.020  State  Lottery 


24  MoReg  2087 

25  MoReg  1490 

.25  MoReg  18 25  MoReg  1160 

.25  MoReg  1456R 

.25  MoReg  1456R 
.25  MoReg  1456R 
.25  MoReg  1456R 
.25  MoReg  1456R 
.25  MoReg  1457R 
.25  MoReg  1457R 
,25  MoReg  1457R 
.25  MoReg  1457R 
.25  MoReg  1458R 
.25  MoReg  1458R 
.25  MoReg  1458R 
,25  MoReg  1458R 
.25  MoReg  1459R 
,25  MoReg  1459R 

.25  MoReg  557 This  Issue 

.25  MoReg  1459 
.25  MoReg  1114 
.25  MoReg  1114 

,25  MoReg  392R 25  MoReg  1487R 

.25  MoReg  19 25  MoReg  1352 

.25  MoReg  292 25  MoReg  1487 

.25  MoReg  293 25  MoReg  1488 

.25  MoReg  20 25  MoReg  1160 

,25  MoReg  294 This  Issue 

.25  MoReg  295 This  Issue 

.24  MoReg  2632 25  MoReg  558 

.25  MoReg  23 25  MoReg  1160 

.25  MoReg  1459 

.25  MoReg  296 25  MoReg  1488 

.25  MoReg  392 
.25  MoReg  393 


DEPARTMENT  OE  SOCIAL  SERVICES 

13  CSR  15-4.050  Division  of  Aging 

13  CSR  15-4.240  Division  of  Aging 

13  CSR  15-7.005  Division  of  Aging 

13  CSR  15-7.060  Division  of  Aging 

13  CSR  15-10.070  Division  of  Aging 25  MoReg  1193  . . . 

13  CSR  15-14.042  Division  of  Aging 

13  CSR  15-15.022  Division  of  Aging 

13  CSR  15-15.045  Division  of  Aging 

13  CSR  30-8.010  Child  Support  Enforcement 

13  CSR  30-9.010  Child  Support  Enforcement  

13  CSR  70-3.020  Medical  Services 

13  CSR  70-3.030  Medical  Services 

1 3 CSR  70-3 . 1 30  Medical  Services 

13  CSR  70-4.051  Medical  Services 

13  CSR  70-10. 110  Medical  Services 

13  CSR  70-15.010  Medical  Services 24  MoReg  2938  .. 

25  MoReg  1383T 

25  MoReg  1383  .. 

13  CSR  70-15. 110  Medical  Services 

13  CSR  110-1.010  Division  of  Youth  Services 

13  CSR  110-2.010  Division  of  Youth  Services 


.25  MoReg  666 
.This  Issue 
.This  Issue 
.This  Issue 
.25  MoReg  1227 
.25  MoReg  673 
.25  MoReg  855 
.25  MoReg  1460 
.25  MoReglll5 
.25  MoReg  674 
.24  MoReg  1742 
.24  MoReg  1743 
.24  MoReg  1747 
.This  Issue 
.25  MoReg  867 

.25  MoReg  204 25  MoReg  1352 

.25  MoReg  1468 
.25  MoReg  988 
.25  MoReg  678 
.25  MoReg  678 
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13  CSR  110-2.020  Division  of  Youth  Services 25  MoReg  679 

13  CSR  110-2.030  Division  of  Youth  Services 25  MoReg  679 

13  CSR  110-2.040  Division  of  Youth  Services 25  MoReg  680 

13  CSR  110-2.050  Division  of  Youth  Services 25  MoReg  681 

13  CSR  110-2.060  Division  of  Youth  Services 25  MoReg  682 

13  CSR  110-2.070  Division  of  Youth  Services 25  MoReg  682R 

13  CSR  110-2.080  Division  of  Youth  Services 25  MoReg  683 

13  CSR  110-2.090  Division  of  Youth  Services 25  MoReg  683R 

13  CSR  110-2.100  Division  of  Youth  Services 25  MoReg  684 

13  CSR  110-2. 110  Division  of  Youth  Services 25  MoReg  685 

13  CSR  110-2.120  Division  of  Youth  Services 25  MoReg  685 

13  CSR  110-2.130  Division  of  Youth  Services 25  MoReg  686 

13  CSR  110-2.140  Division  of  Youth  Services 25  MoReg  686 

13  CSR  110-2. 150  Division  of  Youth  Services 25  MoReg  687 

13  CSR  110-3.010  Division  of  Youth  Services 25  MoReg  687 

13  CSR  110-3.015  Division  of  Youth  Services 25  MoReg  688 

13  CSR  110-3.020  Division  of  Youth  Services 25  MoReg  688 

13  CSR  110-3.030  Division  of  Youth  Services 25  MoReg  689 

13  CSR  110-3.040  Division  of  Youth  Services 25  MoReg  690 

13  CSR  110-3.050  Division  of  Youth  Services 25  MoReg  691 

13  CSR  110-3.060  Division  of  Youth  Services 25  MoReg  693 

13  CSR  110-5.010  Division  of  Youth  Services 25  MoReg  693 

13  CSR  110-6.010  Division  of  Youth  Services 25  MoReg  694 


ELECTED  OEFICIALS 


15  CSR  40-2.031  State  Auditor This  Issue 

15  CSR  60-11 .010  Attorney  General 24  MoReg  1103 

15  CSR  60-11 .020  Attorney  General 24  MoReg  1104 


RETIREMENT  SYSTEMS 

16  CSR  30-2.030  Missouri  State  Employees’  Retirement  System 25  MoReg  990R 

16  CSR  30-2.031  Missouri  State  Employees’  Retirement  System 25  MoReg  990R 

16  CSR  30-2.040  Missouri  State  Employees’  Retirement  System 25  MoReg  990R 

16  CSR  30-2.050  Missouri  State  Employees’  Retirement  System 25  MoReg  990R 

16  CSR  30-2.070  Missouri  State  Employees’  Retirement  System 25  MoReg  991R 

16  CSR  30-2.120  Missouri  State  Employees’  Retirement  System 25  MoReg  991R 

16  CSR  30-2.130  Missouri  State  Employees’  Retirement  System 25  MoReg  991R 

16  CSR  30-2.140  Missouri  State  Employees’  Retirement  System 25  MoReg  992R 

16  CSR  30-2.150  Missouri  State  Employees’  Retirement  System 25  MoReg  992R 

16  CSR  30-2.160  Missouri  State  Employees’  Retirement  System 25  MoReg  992R 

16  CSR  30-2.181  Missouri  State  Employees’  Retirement  System 25  MoReg  992R 

16  CSR  30-2.190  Missouri  State  Employees’  Retirement  System 25  MoReg  993R 

16  CSR  30-2.210  Missouri  State  Employees’  Retirement  System 25  MoReg  993R 

16  CSR  30-2.220  Missouri  State  Employees’  Retirement  System 25  MoReg  993R 

16  CSR  30-2.240  Missouri  State  Employees’  Retirement  System 25  MoReg  994R 

16  CSR  30-2.241  Missouri  State  Employees’  Retirement  System 25  MoReg  994R 

16  CSR  30-2.242  Missouri  State  Employees’  Retirement  System 25  MoReg  994R 

16  CSR  30-2.250  Missouri  State  Employees’  Retirement  System 25  MoReg  995R 

16  CSR  30-2.260  Missouri  State  Employees’  Retirement  System 25  MoReg  995R 

16  CSR  30-2.270  Missouri  State  Employees’  Retirement  System 25  MoReg  995R 

16  CSR  30-2.280  Missouri  State  Employees’  Retirement  System 25  MoReg  996R 

16  CSR  30-2.285  Missouri  State  Employees’  Retirement  System 25  MoReg  996R 

16  CSR  30-2.290  Missouri  State  Employees’  Retirement  System 25  MoReg  996R 

16  CSR  30-2.300  Missouri  State  Employees’  Retirement  System 25  MoReg  996R 

16  CSR  30-2.310  Missouri  State  Employees’  Retirement  System 25  MoReg  997R 

16  CSR  30-2.311  Missouri  State  Employees’  Retirement  System 25  MoReg  997R 

16  CSR  30-2.320  Missouri  State  Employees’  Retirement  System 25  MoReg  997R 

16  CSR  30-2.330  Missouri  State  Employees’  Retirement  System 25  MoReg  998R 

16  CSR  50-1.010  The  County  Employees’  Retirement  Fund 25  MoReg  1116 

16  CSR  50-1.020  The  County  Employees’  Retirement  Fund 25  MoReg  1117 

16  CSR  50-1.030  The  County  Employees’  Retirement  Fund 25  MoReg  1117 

16  CSR  50-2.010  The  County  Employees’  Retirement  Fund 25  MoReg  1117R 

25  MoReg  1118 

16  CSR  50-2.020  The  County  Employees’  Retirement  Fund 25  MoReg  1119R 

25  MoReg  1120 

16  CSR  50-2.030  The  County  Employees’  Retirement  Fund 25  MoReg  1120R 

25  MoReg  1121 

16  CSR  50-2.035  The  County  Employees’  Retirement  Fund 25  MoReg  1121R 

25  MoReg  1121 

16  CSR  50-2.040  The  County  Employees’  Retirement  Fund 25  MoReg  1123R 

25  MoReg  1123 

16  CSR  50-2.050  The  County  Employees’  Retirement  Fund 25  MoReg  1124R 

25  MoReg  1124 

16  CSR  50-2.060  The  County  Employees’  Retirement  Fund 25  MoReg  1124R 

16  CSR  50-2.080  The  County  Employees’  Retirement  Fund 25  MoReg  1125 

16  CSR  50-2.090  The  County  Employees’  Retirement  Fund 25  MoReg  1125 

16  CSR  50-2.100  The  County  Employees’  Retirement  Fund 25  MoReg  1126 

16  CSR  50-2.110  The  County  Employees’  Retirement  Fund 25  MoReg  1126 

16  CSR  50-2.120  The  County  Employees’  Retirement  Fund 25  MoReg  1127 

16  CSR  50-2.130  The  County  Employees’  Retirement  Fund 25  MoReg  1127 

16  CSR  50-2.140  The  County  Employees’  Retirement  Fund 25  MoReg  1128 

16  CSR  50-2.150  The  County  Employees’  Retirement  Fund 25  MoReg  1128 
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16  CSR  50-2.160  The  County  Employees’  Retirement  Fund 25  MoReg  1131 

16  CSR  50-3.010  The  County  Employees’  Retirement  Fund 25  MoReg  1131R 

25  MoReg  1131 

16  CSR  50-3.020  The  County  Employees’  Retirement  Fund 25  MoReg  1132R 

16  CSR  50-3.030  The  County  Employees’  Retirement  Fund 25  MoReg  1132R 

16  CSR  50-3.040  The  County  Employees’  Retirement  Fund 25  MoReg  1133R 

16  CSR  50-3.050  The  County  Employees’  Retirement  Fund 25  MoReg  1133R 

16  CSR  50-3.060  The  County  Employees’  Retirement  Fund 25  MoReg  1133 

16  CSR  50-3.070  The  County  Employees’  Retirement  Fund 25  MoReg  1134 

16  CSR  50-3.080  The  County  Employees’  Retirement  Fund 25  MoReg  1134R 

16  CSR  50-3.090  The  County  Employees’  Retirement  Fund 25  MoReg  1134R 


BOARDS  OF  POLICE  COMMISSIONERS 


17  CSR  10-2.010  Kansas  City  Board  of  Police  Commissioners 25  MoReg  393R 

25  MoReg  393 

17  CSR  10-2.020  Kansas  City  Board  of  Police  Commissioners 25  MoReg  400R 

25  MoReg  400 

17  CSR  10-2.030  Kansas  City  Board  of  Police  Commissioners 25  MoReg  404R 

25  MoReg  404 

17  CSR  10-2.040  Kansas  City  Board  of  Police  Commissioners 25  MoReg  405R 

25  MoReg  405 

17  CSR  10-2.050  Kansas  City  Board  of  Police  Commissioners 25  MoReg  413R 

25  MoReg  413 

17  CSR  10-2.055  Kansas  City  Board  of  Police  Commissioners 25  MoReg  418R 

25  MoReg  418 

17  CSR  10-2.060  Kansas  City  Board  of  Police  Commissioners 25  MoReg  423R 

25  MoReg  423 


DEPARTMENT  OE  HEALTH 

19  CSR  30-1.002  Division  of  Health  Standards  and  Licensure 25  MoReg  1233 

19  CSR  30-1.004  Division  of  Health  Standards  and  Licensure 25  MoReg  1240 

19  CSR  30-1.006  Division  of  Health  Standards  and  Licensure 25  MoReg  1240 

19  CSR  30-1.008  Division  of  Health  Standards  and  Licensure 25  MoReg  1241 

19  CSR  30-1.010  Division  of  Health  Standards  and  Licensure 25  MoReg  1242R 

19  CSR  30-1.011  Division  of  Health  Standards  and  Licensure 25  MoReg  1242 

19  CSR  30-1.013  Division  of  Health  Standards  and  Licensure 25  MoReg  1243 

19  CSR  30-1.015  Division  of  Health  Standards  and  Licensure 25  MoReg  1248 

19  CSR  30-1.017  Division  of  Health  Standards  and  Licensure 25  MoReg  1251 

19  CSR  30-1.019  Division  of  Health  Standards  and  Licensure 25  MoReg  1257 

19  CSR  30-1.020  Division  of  Health  Standards  and  Licensure 25  MoReg  1257R 

19  CSR  30-1.023  Division  of  Health  Standards  and  Licensure 25  MoReg  1257 

19  CSR  30-1.025  Division  of  Health  Standards  and  Licensure 25  MoReg  1258R 

19  CSR  30-1.026  Division  of  Health  Standards  and  Licensure 25  MoReg  1258 

19  CSR  30-1.027  Division  of  Health  Standards  and  Licensure 25  MoReg  1259 

19  CSR  30-1.030  Division  of  Health  Standards  and  Licensure 25  MoReg  1259R 

19  CSR  30-1.031  Division  of  Health  Standards  and  Licensure 25  MoReg  1259 

19  CSR  30-1.032  Division  of  Health  Standards  and  Licensure 25  MoReg  1260 

19  CSR  30-1.033  Division  of  Health  Standards  and  Licensure 25  MoReg  1264R 

19  CSR  30-1.034  Division  of  Health  Standards  and  Licensure 25  MoReg  1264 

19  CSR  30-1.035  Division  of  Health  Standards  and  Licensure 25  MoReg  1272R 

19  CSR  30-1.036  Division  of  Health  Standards  and  Licensure 25  MoReg  1272R 

19  CSR  30-1.041  Division  of  Health  Standards  and  Licensure 25  MoReg  1272 

19  CSR  30-1.042  Division  of  Health  Standards  and  Licensure 25  MoReg  1278 

19  CSR  30-1.044  Division  of  Health  Standards  and  Licensure 25  MoReg  1284 

19  CSR  30-1.046  Division  of  Health  Standards  and  Licensure 25  MoReg  1288 

19  CSR  30-1.048  Division  of  Health  Standards  and  Licensure 25  MoReg  1291 

19  CSR  30-1.050  Division  of  Health  Standards  and  Licensure 25  MoReg  1298 

19  CSR  30-1.052  Division  of  Health  Standards  and  Licensure 25  MoReg  1301 

19  CSR  30-1.060  Division  of  Health  Standards  and  Licensure 25  MoReg  1304 

19  CSR  30-1.062  Division  of  Health  Standards  and  Licensure 25  MoReg  1304 

19  CSR  30-1.064  Division  of  Health  Standards  and  Licensure 25  MoReg  1304 

19  CSR  30-1.066  Division  of  Health  Standards  and  Licensure 25  MoReg  1308 

19  CSR  30-1.068  Division  of  Health  Standards  and  Licensure 25  MoReg  1313 

19  CSR  30-1.070  Division  of  Health  Standards  and  Licensure 25  MoReg  1316 

19  CSR  30-1.072  Division  of  Health  Standards  and  Licensure 25  MoReg  1321 

19  CSR  30-1.074  Division  of  Health  Standards  and  Licensure 25  MoReg  1321 

19  CSR  30-1.076  Division  of  Health  Standards  and  Licensure 25  MoReg  1321 

19  CSR  30-1.078  Division  of  Health  Standards  and  Licensure 25  MoReg  1325 

19  CSR  30-2.010  Division  of  Health  Standards  and  Licensure 25  MoReg  1330 

19  CSR  30-2.020  Division  of  Health  Standards  and  Licensure 25  MoReg  1330 

19  CSR  30-2.030  Division  of  Health  Standards  and  Licensure 25  MoReg  1333 

19  CSR  30-2.040  Division  of  Health  Standards  and  Licensure 25  MoReg  1336 

19  CSR  30-2.060  Division  of  Health  Standards  and  Licensure 25  MoReg  1341 

19  CSR  30-2.070  Division  of  Health  Standards  and  Licensure 25  MoReg  1341 

19  CSR  30-2.080  Division  of  Health  Standards  and  Licensure 25  MoReg  1341 

19  CSR  30-2.090  Division  of  Health  Standards  and  Licensure 25  MoReg  1342 

19  CSR  30-60.010  Division  of  Health  Standards  and  Licensure  ...25  MoReg  753 25  MoReg  870 

19  CSR  30-60.020  Division  of  Health  Standards  and  Licensure  ...25  MoReg  753 25  MoReg  870 

19  CSR  30-60.030  Division  of  Health  Standards  and  Licensure  . . .25  MoReg  754 25  MoReg  873 

19  CSR  30-60.040  Division  of  Health  Standards  and  Licensure  . . .25  MoReg  754 25  MoReg  876 

19  CSR  30-60.050  Division  of  Health  Standards  and  Licensure  ...25  MoReg  755 25  MoReg  876 
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Rule  Number  Agency 


Emergency  Proposed  Order  In  Addition 


19  CSR  30-60.060 
19  CSR  30-60.070 
19  CSR  30-60.080 
19  CSR  30-60.090 
19  CSR  30-60.100 
19  CSR  30-60.110 
19  CSR  30-60.120 
19  CSR  30-62.087 
19  CSR  40-5.050 
19  CSR  40-3.010 
19  CSR  40-13.010 
19  CSR  40-13.020 
19  CSR  40-13.030 
19  CSR  60-50 

19  CSR  60-50.300 
19  CSR  60-50.420 


19  CSR  60-50.470 


Division  of  Health  Standards  and  Licensure  ...25  MoReg  755 25  MoReg  876 

Division  of  Health  Standards  and  Licensure  . . .25  MoReg  756 25  MoReg  879 

Division  of  Health  Standards  and  Licensure  ...25  MoReg  756 25  MoReg  879 

Division  of  Health  Standards  and  Licensure  ...25  MoReg  756 25  MoReg  881 

Division  of  Health  Standards  and  Licensure  ...25  MoReg  757 25  MoReg  884 

Division  of  Health  Standards  and  Licensure  ...25  MoReg  757 25  MoReg  884 

Division  of  Health  Standards  and  Licensure  ...25  MoReg  758 25  MoReg  884 

Division  of  Health  Standards  and  Licensure  ...25  MoReg  758 25  MoReg  884 

Maternal,  Child  and  Family  Health 25  MoReg  1349 

Maternal,  Child  and  Family  Health 25  MoReg  694 

Maternal,  Child  and  Family  Health 24  MoReg  515 

Maternal,  Child  and  Family  Health 24  MoReg  526 

Maternal,  Child  and  Family  Health 24  MoReg  527 

Missouri  Health  Facilities  Review 


Missouri  Health  Facilities  Review 25  MoReg  206 This  Issue 

Missouri  Health  Facilities  Review 


Missouri  Health  Facilities  Review 


.25  MoReg  207 


24  MoReg  2243 

24  MoReg  2721 

25  MoReg  116 
25  MoReg  329 
25  MoReg  447 
25  MoReg  897 
25  MoReg  1163 
25  MoReg  1489 


20  CSR 

DEPARTMENT  OF  INSURANCE 

Medical  Malpractice 

23  MoReg  514 

20  CSR  500-6.700 
20  CSR  500-7.200 

Sovereign  Immunity  Limits 

Property  and  Casualty 

Property  and  Casualty 

25  MoReg  1134 

24  MoReg  1587 

24  MoReg  682 

25  MoReg  597 

25  MoReg  724 
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Emergency  Rules  in  Effect  as  of  June  15,  2000  Expires 

Office  of  Administration 

Commissioner  of  Administration 

I CSR  10-15.010  Cafeteria  Plan  June  28,  2000 

Department  of  Transportation 

Missouri  Highways  and  Transportation  Commission 

7 CSR  10-8.010  General  Information November  6,  2000 

7 CSR  10-8.011  Definitions November  6,  2000 

7 CSR  10-8.020  Definitions November  6,  2000 

7 CSR  10-8.021  General  Information November  6,  2000 

7 CSR  10-8.030  Proeedures  for  Certifying  Disadvantaged  Business  Enterprises November  6,  2000 

7 CSR  10-8.031  Who  is  Governed  and  Bound  by  the  USDOT  and  MoDOT  DBE  Program  Regulations  . . . .November  6,  2000 

7 CSR  10-8.040  Proeedures  for  Certification  Renewal  of  Disadvantaged  Business  Enterprises November  6,  2000 

7 CSR  10-8.041  Effective  Date  of  the  DBE  Program  Under  49  CFR  Part  26  November  6,  2000 

7 CSR  10-8.050  Challenge  Procedures  for  Disadvantaged  Business  Enterprises November  6,  2000 

7 CSR  10-8.051  Procedures  and  Policies  for  Initially  Certifying  and  Recertifying 

Disadvantaged  Business  Enterprise  Firms  November  6,  2000 

7 CSR  10-8.060  Requirements  to  Participate  in  a Mentor-Protege  Agreement November  6,  2000 

7 CSR  10-8.061  Missouri  Unified  Certification  Program November  6,  2000 

7 CSR  10-8.070  Decertification  Procedures  for  Disadvantaged  Business  Enterprises November  6,  2000 

7 CSR  10-8.071  DBE  Program  Reporting  and  Disclosure  Requirements  for  Currently 

Certified  DBE  Firms November  6,  2000 

7 CSR  10-8.080  Determination  and  Review  Procedures  Governing  the  Failure  to  Perform  a 

Commercially  Use  Function November  6,  2000 

7 CSR  10-8.081  Ineligibility  Complaints November  6,  2000 

7 CSR  10-8.090  Finality  of  Department  Determination  in  the  Disadvantaged  Business 

Enterprise  Program November  6,  2000 

7 CSR  10-8.091  MoDOT  Procedures  and  Hearings  to  Remove  a Firm’s  DBE  Eligibility  November  6,  2000 

7 CSR  10-8.101  The  Effect  of  a USDOT  Certification  Appeal  November  6,  2000 

7 CSR  10-8. HI  Prompt  Payment,  Recordkeeping  and  Audit  Requirements November  6,  2000 

7 CSR  10-8.121  MoDOT  DBE  Program  Annual  Goals  and  Contract  Goals  November  6,  2000 

7 CSR  10-8.131  DBE  Participation  Credit  Toward  Project  or  Contract  Goals  November  6,  2000 

7 CSR  10-8.141  USDOT- Assisted  DBE  Contract  Awards  and  Good-Faith  Efforts November  6,  2000 

7 CSR  10-8.151  Performance  of  a Commercially  Useful  Function  by  a DBE  Firm November  6,  2000 

7 CSR  10-8.161  Confidentiality  of  DBE  Program  Financial  and  Other  Information November  6,  2000 

7 CSR  10-8.200  Disadvantaged  Business  Enterprise  Set-Aside  Program  General  November  6,  2000 

7 CSR  10-8.210  Definitions November  6,  2000 

7 CSR  10-8.220  Eligibility  for  Participation  in  the  Commission’s  DBE  Set-Aside  Program November  6,  2000 

7 CSR  10-8.230  Publication  of  Qualified  DBF’s  and  Joint  Ventures  in  the  DBE  Directory  November  6,  2000 

7 CSR  10-8.240  Retaining  Qualification  to  Participate  in  the  Commission’s  DBE  Set-Aside  Program  November  6,  2000 

7 CSR  10-8.250  Bidding  Limitations  on  Qualified  Firms  and  Joint  Ventures  Having  Active 

Commission  DBE  Set-Aside  Contracts November  6,  2000 

7 CSR  10-8.260  DBE  Subcontracting  Goals  for  the  Commission’s  DBE  Set-Aside  Program  Contracts November  6,  2000 

7 CSR  10-8.270  Disqualification  of  a Firm  or  Joint  Venture  from  the  DBE  Set-Aside  Program  November  6,  2000 

7 CSR  10-14.020  Definitions August  15,  2000 

7 CSR  10-14.030  Application  for  Participation August  15,  2000 

7 CSR  10-14.040  Agreements;  Responsibilities  of  Adopter  and  Commission August  15,  2000 

Department  of  Natural  Resources 

Air  Conservation  Commission 

10  CSR  10-5.380  Motor  Vehicle  Emissions  Inspection  June  28,  2000 

Department  of  Public  Safety 

Office  of  the  Director 

II  CSR  30-9.010  Definition  August  26,  2000 

H CSR  30-9.020  Participation  Eligibility  Requirements  August  26,  2000 

H CSR  30-9.030  Reimbursement  Criteria August  26,  2000 

H CSR  30-9.040  Operation  Payback  Restrictions  August  26,  2000 

H CSR  30-9.050  Organization  Disqualification August  26,  2000 
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Missouri  Gaming  Commission 

U CSR  45-U.UO  Refund-Claim  for  Refund February  22,  2001 

Missouri  State  Highway  Patrol 

11  CSR  50-2.350  Applicability  of  Motor  Vehicle  Emission  Inspection  June  28,  2000 

11  CSR  50-2.360  Emission  Fee  June  28,  2000 

11  CSR  50-2.370  Inspection  Station  Licensing  June  28,  2000 

11  CSR  50-2.380  Inspector/Mechanic  Licensing  June  28,  2000 

11  CSR  50-2.390  Safety/Emission  Stickers  June  28,  2000 

11  CSR  50-2.400  Emission  Test  Procedures September  27,  2000 

11  CSR  50-2.401  General  Specifications  June  28,  2000 

U CSR  50-2.402  MAS  Software  Eunctions  June  28,  2000 

11  CSR  50-2.403  Missouri  Analyzer  System  (MAS)  Display  and  Program  Requirements  June  28,  2000 

11  CSR  50-2.404  Test  Record  Specifications June  28,  2000 

11  CSR  50-2.405  Vehicle  Inspection  Certificate,  Vehicle  Inspection  Report  and  Printer  Function  Specifications  . June  28,  2000 

11  CSR  50-2.406  Technical  Specifications  for  the  MAS June  28,  2000 

11  CSR  50-2.407  Documentation,  Logistics  and  Warranty  Requirements  June  28,  2000 

11  CSR  50-2.410  Vehicles  Railing  Reinspection June  28,  2000 

11  CSR  50-2.420  Procedures  for  Conducting  Only  Emission  Tests  June  28,  2000 

Department  of  Revenue 

Director  of  Revenue 

12  CSR  10-3.460  Return  Required June  28,  2000 

12  CSR  10-41.010  Annual  Adjusted  Rate  of  Interest  June  28,  2000 

Department  of  Social  Services 

Division  of  Aging 

13  CSR  15-10.070  Alzheimer’s  Demonstration  Projects February  1,  2001 

Division  of  Medical  Services 

13  CSR  70-15.010  Inpatient  Hospital  Services  Reimbursement  Plan; 

Outpatient  Hospital  Services  Reimbursement  Methodology Terminated  May  4,  2000 

13  CSR  70-15.010  Inpatient  Hospital  Services  Reimbursement  Plan; 

Outpatient  Hospital  Services  Reimbursement  Methodology  November  6,  2000 

Department  of  Health 

Division  of  Environmental  Health  and  Communicahle  Disease  Prevention 

19  CSR  20-20.010  Definitions  Relating  to  Communicable,  Environmental  and  Occupational  Diseases December  11,  2000 

19  CSR  20-20.020  Reporting  Communicable,  Environmental  and  Occupational  Diseases December  11,  2000 

19  CSR  20-20.080  Duties  of  Laboratories December  11,  2000 

19  CSR  20-20.080  Duties  of  Laboratories December  11,  2000 

19  CSR  20-26.030  Human  Immunodeficiency  Virus  (HIV)  Test  Consultation  and  Reporting December  11,  2000 

19  CSR  20-26.040  Physician  Human  Immunodeficiency  Virus  (HIV)  Test  Consultation  and  Reporting December  11,  2000 

Division  of  Health  Standards  and  Licensure 

19  CSR  30-60.010  Definitions  Relating  to  Child  Care  Eacilities September  6,  2000 

19  CSR  30-60.020  Application  for  Annual  Eire  Safety  and  Health  and  Sanitation  Inspections  and 

Inspection  Procedures September  6,  2000 

19  CSR  30-60.030  Local  Inspections  September  6,  2000 

19  CSR  30-60.040  Variance  Requests September  6,  2000 

19  CSR  30-60.050  Staffing  Requirements September  6,  2000 

19  CSR  30-60.060  Health  Requirements  September  6,  2000 

19  CSR  30-60.070  Responsibilities  of  Caregivers September  6,  2000 

19  CSR  30-60.080  Fire  Safety  Requirements September  6,  2000 

19  CSR  30-60.090  Sanitation  Requirements  September  6,  2000 

19  CSR  30-60.100  Physical  Plant,  Space,  Supplies  and  Equipment September  6,  2000 

19  CSR  30-60. HO  Transportation  and  Field  Trip  Requirements September  6,  2000 

19  CSR  30-60.120  Admission  Procedures  and  Required  Reports  and  Records  September  6,  2000 

19  CSR  30-62.087  Fire  Safety  September  6,  2000 

Missouri  Consolidated  Health  Care  Plan 

Health  Care  Plan 

22  CSR  10-2.010  Definitions  June  28,  2000 

22  CSR  10-2.020  Membership  Agreement  and  Participation  Period June  28,  2000 

22  CSR  10-2.040  Indemnity  Plan  Summary  of  Medical  Benefits June  28,  2000 

22  CSR  10-2.050  Indemnity  Plan  Benefit  Provisions  and  Covered  Charges  June  28,  2000 

22  CSR  10-2.060  Indemnity  Plan  Limitations  June  28,  2000 

22  CSR  10-2.063  HMO/POS/POS98  Summary  of  Medical  Benefits  June  28,  2000 

22  CSR  10-2.075  Review  and  Appeals  Procedure June  28,  2000 
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ACCOUNTANCY,  STATE  BOARD  OF 

fees;  4 CSR  10-2.160;  11/1/99,  2/15/00 

AGING,  DIVISION  OF 

Alzheimer’s  project;  13  CSR  15-10.070;  5/15/00 
definitions;  13  CSR  15-7.005;  6/15/00 
fire  safety  standards;  13  CSR  15-15.022;  4/3/00 
funding  formula;  13  CSR  15-4.050;  3/15/00 
nutrition  service  requirements;  13  CSR  15-4.240, 

13  CSR  15-7.060;  6/15/00 

resident  care  requirements;  13  CSR  15-14.042;  3/15/00 
standards  residential  care  facilities  II;  13  CSR  15-15.045;  6/1/00 


AIR  QUALITY,  POLLUTION 

aluminum  foil  rolling;  10  CSR  10-5.451;  3/15/00 
definitions;  10  CSR  10-6.020;  11/1/99,  4/17/00 
emissions 

hazardous  air  pollutants;  10  CSR  10-6.080;  6/15/00 
landfills,  municipal  solid  waste;  10  CSR  10-6.310;  11/15/99, 
6/1/00 

paints,  varnishes,  lacquers,  enamels  and  other  coating 
products;  10  CSR  10-5.390;  2/1/00 
submission  of  data,  fees;  10  CSR  10-6.110;  5/15/00 
visible  air  contaminants;  10  CSR  10-2.060,  10  CSR  10- 
3.080,  10  CSR  10-4.060,  10  CSR  10-5.090;  10/15/99, 
4/17/00 

landfills,  municipal  solid  waste;  10  CSR  10-5.490;  11/15/99, 
6/1/00 

maximum  achievable  control  technology;  10  CSR  10-6.075; 
6/15/00 

motor  vehicle  emissions  inspection;  10  CSR  10-5.380;  12/15/99, 
1/3/00,  6/1/00 

new  source  performance;  10  CSR  10-6.070;  6/15/00 

open  burning;  10  CSR  10-5.070;  9/15/99 

operating  permits;  10  CSR  10-6.065;  11/1/99,  4/17/00,  5/1/00 

restriction  of  emission 

particulate  matter,  industrial  processes;  10  CSR  10-6.400; 
2/15/00 


ANIMAL  HEALTH 

movement  of  livestock,  poultry,  exotic  animals;  2 CSR  30-2.020; 
3/15/00,  6/15/00 


ATHLETIC  TRAINERS,  REGISTRATION  OF 

applicants;  4 CSR  150-6.020;  3/1/00 
examination;  4 CSR  150-6.025;  3/1/00 
name,  address,  physician  changes;  4 CSR  150-6.070;  3/1/00 
registration;  4 CSR  150-6.030;  3/1/00 
renewal;  4 CSR  150-6.060;  3/1/00 

ATTORNEY  GENERAL,  OFFICE  OF  THE 

sale  of  livestock 

concealment,  suppression  or  omission  of  prices;  15  CSR 
60-11.020;  5/3/99 

definitions;  15  CSR  60-11.010;  5/3/99 


BINGO 

bank  account;  11  CSR  45-30.220;  12/1/99,  4/17/00 
inventory  and  ownership,  equipment;  11  CSR  45-30.180; 
12/1/99,  4/17/00 

net  receipts;  11  CSR  45-30.280;  12/1/99,  4/17/00 
progressive  games;  11  CSR  45-30.370;  12/1/99,  4/17/00 
reports;  11  CSR  45-30.210;  12/1/99,  4/17/00 
rules  of  play;  11  CSR  45-30.190;  12/1/99 

CEMETERIES,  ENDOWED  CARE 

advisory  committee;  4 CSR  65-1.020;  5/15/00 
complaint  handling,  disposition;  4 CSR  65-1.050;  5/15/00 
converting  to  nonendowed;  4 CSR  65-2.020;  5/15/00 
definitions;  4 CSR  65-1.030;  5/15/00 
election  to  operate;  4 CSR  65-2.030;  5/15/00 
fees;  4 CSR  65-1.060;  5/15/00 

land  surveyor’s  statement,  location;  4 CSR  65-2.040;  5/15/00 
name,  address  changes;  4 CSR  65-1.040;  5/15/00 

CERTIFICATE  OF  NEED 

definitions;  19  CSR  60-50.300;  12/1/99,  1/14/00,  6/15/00 
financial  feasibility;  19  CSR  60-50.470;  12/1/99,  1/14/00, 
3/15/00 

guidelines,  health  services;  19  CSR  60-50.310;  12/1/99,  4/17/00 
post-decision  activity;  19  CSR  60-50.700;  12/1/99,  3/15/00 

CHILD  CARE  FACILITIES,  LICENSE-EXEMPT 

admission,  reports,  records;  19  CSR  30-60.120;  4/3/00 
applications  for  inspection;  19  CSR  30-60.020;  4/3/00 
caregivers,  responsibilities;  19  CSR  30-60.070;  4/3/00 
definitions;  19  CSR  30-60.010;  4/3/00 
fire  safety;  19  CSR  30-60.080,  19  CSR  30-62.087;  4/3/00 
health  requirements;  19  CSR  30-60.060;  4/3/00 
inspections,  local;  19  CSR  30-60.030;  4/3/00 
physical  plant,  space,  supplies,  equipment;  19  CSR  30-60.100; 
4/3/00 

sanitation;  19  CSR  30-60.090;  4/3/00 
staffing  requirements;  19  CSR  30-60.050;  4/3/00 
transportation,  field  trips;  19  CSR  30-60.110;  4/3/00 
variance  requests;  19  CSR  30-60.040;  4/3/00 

CHILD  SUPPORT  ENFORCEMENT 

cooperation  requirement;  13  CSR  30-8.010;  5/1/00 

CHIROPRACTIC  EXAMINERS,  STATE  BOARD  OF 

corporations,  professional;  4 CSR  70-2.100;  4/17/00 
examination;  4 CSR  70-2.050;  4/17/00 
fees;  4 CSR  70-2.090;  5/15/00 
license  renewal,  annual;  4 CSR  70-2.080;  5/15/00 
Meridian  therapy,  acupressure,  acupuncture;  4 CSR  70-2.031; 
5/15/00 

CLEAN  WATER  COMMISSION 

effluent  regulations;  10  CSR  20-7.015;  2/1/00 


COMMUNICABLE  DISEASES 
confidentiality;  19  CSR  20-20.075;  8/16/99,  12/1/99 


AUDITOR,  STATE 

control  of  fixed  assets;  15  CSR  40-2.031;  6/15/00 


CONSERVATION  COMMISSION 

areas;  3 CSR  10-4.115;  2/1/00,  4/17/00,  6/1/00 

areas  owned  by  other  entities;  3 CSR  10-4.116;  3/15/00,  6/1/00 
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bass 

black;  3 CSR  10-6.505;  6/1/00 
white,  yellow,  striped;  3 CSR  10-6.545;  6/1/00 
catfish;  3 CSR  10-6.510;  6/1/00 
commercial  musselling;  3 CSR  10-10.782;  6/1/00 
crows;  3 CSR  10-7.441;  6/1/00 
deer;  3 CSR  10-7.435;  6/1/00 
definitions;  3 CSR  10-11.805;  6/1/00 
fish,  other;  3 CSR  10-6.550;  6/1/00 
fishing  methods;  3 CSR  10-6.410;  6/1/00 
frogs;  3 CSR  10-6.615,  3 CSR  10-7.445;  6/1/00 
furbearers;  3 CSR  10-7.450;  6/1/00 

trapping  seasons;  3 CSR  10-8.515;  6/1/00 
general  provisions;  3 CSR  10-6.405,  3 CSR  10-7.405;  6/1/00 
fishing;  3 CSR  10-6.405;  2/1/00,  4/17/00 
ginseng;  3 CSR  10-4.113;  6/1/00 
grouse;  3 CSR  10-7.417;  6/1/00 
hunting  methods;  3 CSR  10-7.410;  6/1/00 
organization;  3 CSR  10-1.010;  3/1/00,  5/15/00 
paddlefish;  3 CSR  10-6.525;  6/15/99,  9/1/99,  6/1/00 
permits 

dog  training  area;  3 CSR  10-9.627;  6/1/00 
field,  retriever  trial;  3 CSR  10-9.625;  6/1/00 
fur  dealer’s;  3 CSR  10-10.707;  6/1/00 
required;  3 CSR  10-5.205;  10/15/99,  1/3/00,  6/1/00 
signed  and  earried;  3 CSR  10-5.210;  6/1/00 
trout  fishing  area;  3 CSR  10-9.640;  6/1/00 

privileges,  requirements;  3 CSR  10-9.645;  6/1/00 
wildlife  hobby;  3 CSR  10-9.420;  6/1/00 
White  River  border  lakes;  3 CSR  10-5.535;  6/1/00 
pheasants;  3 CSR  10-7.430;  6/1/00 
prohibitions;  3 CSR  10-4.110,  3 CSR  10-9.110;  6/1/00 
quail;  3 CSR  10-7.415;  6/1/00 
rabbits;  3 CSR  10-7.420;  6/1/00 
restricted  zones;  3 CSR  10-6.415;  6/1/00 
roekbass,  warmouth;  3 CSR  10-6.530;  6/1/00 
squirrels;  3 CSR  10-7.425;  6/1/00 
trapping;  3 CSR  10-8.505;  10/15/99,  1/3/00 
trout;  3 CSR  10-6.535;  6/1/00 
turkeys;  3 CSR  10-7.455;  3/1/99,  6/1/00 
wildlife 

Class  I;  3 CSR  10-9.230;  6/1/00 

CONTROLLED  SUBSTANCES,  REGULATED 
CHEMICALS 

administering  in  emergeney  room;  19  CSR  30-1.068;  5/15/00 
definitions;  19  CSR  30-1.011,  19  CSR  30-2.010;  5/15/00 
dispensing 

by  individual  practitioners;  19  CSR  30-1.066;  5/15/00 
Schedule  II,  emergeney;  19  CSR  30-1.070;  5/15/00 
Schedule  V;  19  CSR  30-1.072;  5/15/00 
without  a prescription;  19  CSR  30-1.074;  5/15/00 
disposing  of  unwanted  substances;  19  CSR  30-1.036,  19  CSR 
30-1.078;  5/15/00 

emergency  distribution  by  pharmacy;  19  CSR  30-1.076;  5/15/00 
excepted  substances;  19  CSR  30-1.004,  19  CSR  30-1.020; 
5/15/00 

excluded  veterinary  anabolic  steroid  implant  products;  19  CSR 
30-1.008;  5/15/00 

exempt  anabolic  steroid  products;  19  CSR  30-1.006,  19  CSR 
30-1.025;  5/15/00 
fees;  19  CSR  30-1.013;  5/15/00 
hearing  procedures;  19  CSR  30-1.033;  5/15/00 
inventory  requirements;  19  CSR  30-1.042;  5/15/00 
investigative,  administrative  procedures;  19  CSR  30-1.027; 
5/15/00 

lawful  prescribing,  dispensing,  administering;  19  CSR  30-1.060; 
5/15/00 

list  of  regulated  chemicals;  19  CSR  30-2.020;  5/15/00 


physical  security;  19  CSR  30-1.031;  5/15/00 
prescribing,  dispensing,  administering;  19  CSR  30-1.035; 
5/15/00 

prescriptions;  19  CSR  30-1.062;  5/15/00 

partial  filling.  Schedule  II;  19  CSR  30-1.064;  5/15/00 
records 

chemical  analysts;  19  CSR  30-1.050;  5/15/00 
long-term  care  facilities;  19  CSR  30-1.052;  5/15/00 
practitioners,  researchers;  19  CSR  30-1.048;  5/15/00 
regulated  chemicals;  19  CSR  30-2.080;  5/15/00 
requirements;  19  CSR  30-1.041;  5/15/00 
general;  19  CSR  30-1.044;  5/15/00 
manufacturers,  distributors,  importers,  exporters;  19  CSR 
30-1.046;  5/15/00 
registration 

changes;  19  CSR  30-1.023,  19  CSR  30-2.060;  5/15/00 
fees;  19  CSR  30-2.030;  5/15/00 

3 year  cycle;  19  CSR  30-1.015;  5/15/00 
location;  19  CSR  30-1.019;  5/15/00 
process;  19  CSR  30-1.017,  19  CSR  30-2.040;  5/15/00 
requirements;  19  CSR  30-1.030;  5/15/00 
separate;  19  CSR  30-1.026,  19  CSR  30-2.070;  5/15/00 
schedules  of  controlled  substances;  19  CSR  30-1.002,  19  CSR 
30-1.010;  5/15/00 
security  for 

nonpractitioners;  19  CSR  30-1.032;  5/15/00 
practitioners;  19  CSR  30-1.034;  5/15/00 
requirements,  reports  of  theft;  19  CSR  30-2.090;  5/15/00 


COSMETOLOGY,  STATE  BOARD  OF 

fees;  4 CSR  90-13.010;  4/17/00 
organization;  4 CSR  90-1.010;  4/17/00 
practice  outside  or  away  from  beauty  shop;  4 CSR  90-4.020; 
4/17/00 

sanitation;  4 CSR  90-11.010;  4/17/00 
schools;  4 CSR  90-2.010;  4/17/00 
students;  4 CSR  90-3.010;  4/17/00 


CREDIT  UNION  COMMISSION 

exemptions,  limitations  on  groups;  4 CSR  105-3.040;  2/15/00 
special  shares  and  thrift  accounts;  4 CSR  100-2.190;  2/1/00, 
5/15/00 


CREDIT  UNIONS 

member  business  loans;  4 CSR  100-2.045;  4/17/00 


DEALER  LICENSURE 

advertising  regulation;  12  CSR  10-26.100;  12/1/99,  4/17/00 
antique  vehicles;  12  CSR  10-26.110;  12/1/99,  4/3/00 
auctions,  dealers,  manufacturers;  12  CSR  10-26.020;  12/1/99, 
4/17/00 

public  vehicles;  12  CSR  10-26.080;  12/1/99,  4/3/00 
wholesale  vehicles;  12  CSR  10-26.070;  12/1/99,  4/3/00 
business  records;  12  CSR  10-26.050;  12/1/99,  4/3/00 
complaints;  12  CSR  10-26.120;  12/1/99,  4/3/00 
established  place  of  business;  12  CSR  10-26.010;  12/1/99, 
4/3/00 

fees;  12  CSR  10-26.040;  12/1/99,  4/3/00 
hearing  officer;  12  CSR  10-26.150;  12/1/99,  4/3/00 
hearing  procedures;  12  CSR  10-26.140;  12/1/99,  4/3/00 
license  denial,  disciplinary  action;  12  CSR  10-26.130;  12/1/99, 
4/3/00 

license  plates;  12  CSR  10-26.060;  12/1/99,  4/17/00 
license  renewal;  12  CSR  10-26.030;  12/1/99,  4/3/00 
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off-premises  shows  and  tent  sales;  12  CSR  10-26.090;  12/1/99, 
4/3/00 

prehearing  conferences,  stipulations;  12  CSR  10-26.170; 

12/1/99,  4/3/00 

waiver  of  hearing;  12  CSR  10-26.160;  12/1/99,  4/3/00 

DENTAL  BOARD,  MISSOURI 

certifieation,  dental  specialists;  4 CSR  110-2.090;  5/15/00 
continuing  education;  4 CSR  150-3.203;  3/1/00 
definitions;  4 CSR  110-2.001;  3/1/00 
hygienists;  4 CSR  110-2.130;  3/1/00 

DIETITIANS,  STATE  COMMITTEE  OE 

application;  4 CSR  115-2.010;  4/17/00 
complaint  handling;  4 CSR  115-1.030;  4/17/00 
examination;  4 CSR  115-2.030;  4/17/00 
fees;  4 CSR  115-1.040;  4/17/00 
grandfather  clause;  4 CSR  115-2.010;  4/17/00 
license 

duplicate;  4 CSR  115-2.050;  4/17/00 
renewal;  4 CSR  115-2.040;  4/17/00 
name  and  address  ehanges;  4 CSR  115-1.020;  4/17/00 
organization;  4 CSR  115-1.010;  4/17/00 
qualifications;  4 CSR  115-2.020;  4/17/00 

DRIVERS  LICENSE  BUREAU  RULES 

deletion  of  convictions;  12  CSR  10-24.050;  12/15/99;  4/3/00, 
6/1/00 

highway  sign  recognition  test;  12  CSR  10-24.452;  5/1/00 
staggering  of  expiration  dates;  12  CSR  10-24.450;  5/1/00 

ELEMENTARY  AND  SECONDARY  EDUCATION 

background  clearance;  5 CSR  80-800.400;  3/1/00 
certificate  to  teach 

administrators;  5 CSR  80-800.220;  6/1/00 
application;  5 CSR  80-800.200;  6/1/00 

adult  education  and  literacy;  5 CSR  80-800.280;  6/1/00 
alternative,  speeial  assignment;  5 CSR  80-800.260; 
6/1/00 

individuals  from  another  state;  5 CSR  80-800.210; 
6/1/00 

pupil  personnel  services;  5 CSR  80-800.230;  6/1/00 
vocational-technical;  5 CSR  80-800.270;  6/1/00 
assessments,  required;  5 CSR  80-800.380;  6/1/00 
classifications;  5 CSR  80-800.360;  6/1/00 
content  areas;  5 CSR  80-800.350;  6/1/00 
fees;  5 CSR  80-800.370;  6/1/00 

revocation,  suspension,  invalidation  and  deletion;  5 CSR  80- 
800.040;  5/3/99,  8/16/99 
certification  standards;  5 CSR  80-800.010;  6/1/00 
districts 

classification,  accreditation;  5 CSR  50-340.010;  3/1/00 
Improving  America’s  School  Act 

general  provisions;  5 CSR  30-345.010;  3/1/00 
transportation,  pupils  in  other  than  school  buses;  5 CSR  30- 
261.045;  5/1/00 
vocational  rehabilitation 

appeals;  5 CSR  90-4.400;  2/15/00 
confidentiality,  release  of  information;  5 CSR  90-4.110; 
2/15/00 

definitions;  5 CSR  90-4.100;  2/15/00 

due  process  hearing;  5 CSR  90-4.420;  2/15/00 

fees;  5 CSR  90-5.410;  2/15/00 

eligibility;  5 CSR  90-4.200;  2/15/00 

home  modification,  remodeling;  5 CSR  90-5.450;  2/15/00 

maintenance,  transportation;  5 CSR  90-5.420;  2/15/00 

mediation;  5 CSR  90-4.430;  2/15/00 


order  of  selection;  5 CSR  90-4.300;  2/15/00 

physical,  mental  restoration;  5 CSR  90-5.430;  2/15/00 

review,  informal;  5 CSR  90-4.410;  2/15/00 

services;  5 CSR  90-5.400;  2/15/00 

standards,  service  providers;  5 CSR  90-4.120;  2/15/00 

training;  5 CSR  90-5.440;  2/15/00 

vehicle  modification;  5 CSR  90-5.460;  2/15/00 

EMBALMERS  AND  EUNERAL  DIRECTORS,  DIVISION 
OF 

election  and  removal  of  officers;  4 CSR  120-1.030;  4/17/00 
fees;  4 CSR  120-2.100;  9/1/99,  12/15/99,  2/1/00,  5/15/00 
funeral  directing;  4 CSR  120-2.060;  4/17/00 
registration  and  apprenticeship;  4 CSR  120-2.010;  4/17/00 

EMPLOYMENT  SECURITY 

charges,  copies,  records;  8 CSR  10-2.020;  5/15/00 

ENERGY  ASSISTANCE 

low  income  program;  13  CSR  40-19.020;  10/1/99,  3/1/00 

GAMING  COMMISSION 

day  care  facilities;  11  CSR  45-10.150;  12/15/99,  5/15/00 
definitions;  11  CSR  45-1.090;  5/1/00 
expedited  hearing,  emergency  order  suspending  license 
privileges;  11  CSR  45-13.055;  2/1/00,  6/1/00 
licensee’s  duty  to  contact  commission  agent;  11  CSR  45-10.035, 
2/1/00,  6/1/00 

list  of  disassociated  persons,  entry  onto;  11  CSR  45-17.030; 
4/3/00 

minimum  internal  control  standards;  11  CSR  45-9.030;  12/1/99, 
4/17/00 

payout  percentage,  progressive  games;  11  CSR  45-5.075;  6/15/00 

policies;  11  CSR  45-5.053;  4/3/00 

revocation  or  suspension;  11  CSR  45-13.055;  9/1/99 

right  of  patrons  to  participate;  11  CSR  45-5.010;  2/1/00 

surveillance  rooms;  11  CSR  45-7.050;  4/1/99,  9/1/99 

Twenty-One  (Blackjack);  11  CSR  45-5.051;  2/1/00 

GRAIN  INSPECTION  AND  WAREHOUSING 

agricultural  commodities;  2 CSR  60-4.011;  12/1/99,  5/1/00 
regulated  as  grain;  2 CSR  60-5.010;  12/1/99,  5/1/00 
appraisal  values;  2 CSR  60-5.050;  12/1/99,  5/1/00 
certificates  of  deposit;  2 CSR  60-4.140,  2 CSR  60-5.070; 

12/1/99,  5/1/00 

claim  valuation;  2 CSR  60-4.180;  12/1/99,  5/1/00 
daily  position  record;  2 CSR  60-5.040;  12/1/99,  5/1/00 
fees;  2 CSR  60-5.120;  12/1/99,  5/1/00 

financial  statements;  2 CSR  60-4.0110,  2 CSR  60-5.100;  12/1/99, 
5/1/00 

interpretive  rule;  2 CSR  60-5.020;  12/1/99,  5/1/00 
letters  of  credit;  2 CSR  60-4.150,  2 CSR  60-5.080;  12/1/99, 
5/1/00 

licensing;  2 CSR  60-4.040;  12/1/99,  5/1/00 
notification,  destruction  or  damage;  2 CSR  60-4.070;  12/1/99, 
5/1/00 

organization;  2 CSR  60-1.010;  12/1/00,  5/1/00 
scale  tickets;  2 CSR  60-5.030;  12/1/99,  5/1/00 

HEALTH  CARE  PLAN 

definitions;  22  CSR  10-2.010;  1/3/00,  4/17/00 
HMO/POS  summary  of  benefits;  22  CSR  10-2.063;  1/3/00, 
1/14/00,  4/17/00 
indemnity  plan 

benefit  provisions,  eovered  eharges;  22  CSR  10-2.050; 
1/3/00,  4/17/00 

limitations;  22  CSR  10-2.060;  1/3/00,  4/17/00 
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summary  of  medical  benefits;  22  CSR  10-2.040;  1/3/00, 
1/14/00,  3/15/00,  4/17/00 

membership  agreement  and  participation;  22  CSR  10-2.020; 
1/3/00,  4/17/00 

review,  appeals  procedure;  22  CSR  10-2.075;  1/3/00,  4/17/00 

HEALTH  CARE  PROVIDERS,  OEEICE  OF 

oecupational  therapists;  4 CSR  155-1.020;  3/1/00,  6/15/00 
respiratory  care  praetitioners;  4 CSR  155-1.010;  3/1/00,  6/15/00 

HEALTH  MAINTENANCE  ORGANIZATIONS 

monitoring;  19  CSR  10-5.010;  1/3/00,  4/17/00 

HIGHWAYS  AND  TRANSPORTATION  COMMISSION 

adopt-a-highway  program 

agreement;  7 CSR  10-14.040;  3/15/00 

termination,  modifieation;  7 CSR  10-14.060;  3/15/00 
applieation;  7 CSR  10-14.030;  3/15/00 
definitions;  7 CSR  10-14.020;  3/15/00 
purpose;  7 CSR  10-14.010;  3/15/00 
sign  specifications;  7 CSR  10-14.050;  3/15/00 
contractor  performance  questionnaire 

procedure  for  completing;  7 CSR  10-10.040;  12/15/99, 
4/17/00 

used  in  evaluating  performance;  7 CSR  10-10.050;  12/15/99, 
4/17/00 

definitions;  7 CSR  10-10.010;  12/15/99,  4/17/00 
rating  of  contractors;  7 CSR  10-10.070;  12/15/99,  4/17/00 

INDUSTRIAL  MINERALS 

application;  10  CSR  40-10.020;  6/15/00 
definitions;  10  CSR  40-10.100;  6/15/00 
permits 

requirements;  10  CSR  40-10.010;  6/15/00 
review;  10  CSR  40-10.040;  6/15/00 

INSURANCE,  DEPARTMENT  OF 

medical  malpractice  award;  20  CSR;  3/1/99,  3/1/00 
sovereign  immunity  limits;  20  CSR;  3/15/00 
workers’  compensation  managed  care  organizations;  20  CSR  500- 
6.700;  5/1/00 

INTERIOR  DESIGN  COUNCIL 

application;  4 CSR  193-2.010;  4/3/00 
complaint  handling;  4 CSR  193-6.010;  4/3/00 
definitions;  4 CSR  193-1.010;  4/3/00 
discipline;  4 CSR  193-6.030;  4/3/00 
education,  qualifying;  4 CSR  193-2.020;  4/3/00 
requirements;  4 CSR  193-5.010;  4/3/00 
experience,  qualifying;  4 CSR  193-2.030;  4/3/00 
fees;  4 CSR  193-4.010;  4/3/00 
investigation;  4 CSR  193-6.020;  4/3/00 
name  and  address  changes;  4 CSR  193-1.040;  4/3/00 
organization;  4 CSR  193.010;  4/3/00 
reciprocity,  waiver  of  exam;  4 CSR  193-2.040;  4/3/00 
registration,  original;  4 CSR  193-3.010;  4/3/00 
renewal;  4 CSR  193-3.020;  4/3/00 

LABOR  STANDARDS,  DIVISION  OF 

prevailing  wage  rates 

public  works  projects;  8 CSR  30-3.010;  5/1/00 
training  wage;  8 CSR  30-4.030;  5/1/00 

LAND  RECLAMATION  COMMISSION 

air  resource  protection;  10  CSR  40-3.240;  5/1/00 
auger  mining;  10  CSR  40-4.020;  5/1/00 
backfilling  and  grading;  10  CSR  40-3.110;  5/1/00 
bond  requirements;  10  CSR  40-7.011;  5/1/00 


casing  and  sealing  of  drill  holes;  10  CSR  40-3.020;  5/1/00 
coal  exploration;  10  CSR  40-4.010;  5/1/00 
requirements;  10  CSR  40-6.020;  5/1/00 
coal  processing  plants;  10  CSR  40-4.050;  5/1/00 
definitions;  10  CSR  40-8.010;  5/1/00 
disposal  of  coal  processing  waste;  10  CSR  40-3.080;  5/1/00 
duration,  release  of  liability;  10  CSR  40-7.021;  5/1/00 
information  on  environmental  resources;  10  CSR  40-6.040; 
5/1/00 

inspection,  enforcement;  10  CSR  40-8.030;  5/1/00 
operations  on  prime  farmland;  10  CSR  40-4.030;  5/1/00 
permits;  10  CSR  40-6.010;  5/1/00 

applications;  10  CSR  40-6.030;  5/1/00 

legal,  financial,  compliance;  10  CSR  40-6.100;  5/1/00 
reclamation,  operation  plan;  10  CSR  40-6.120;  5/1/00 
review,  public  participation,  approval;  10  CSR  40-6.070; 
5/1/00 

reviews,  revisions,  renewals;  10  CSR  40-6.090;  5/1/00 
special  categories;  10  CSR  40-6.060;  5/1/00 
prohibitions,  areas;  10  CSR  10-5.010;  5/1/00 
protection 

air  resources;  10  CSR  40-3.090;  5/1/00 
hydrologic  balance;  10  CSR  40-3.040;  5/1/00 
underground  operations;  10  CSR  40-3.200;  5/1/00 
reclamation;  10  CSR  40-9.020;  5/1/00 

operations  plan;  10  CSR  40-6.050;  5/1/00 
requirements,  general;  10  CSR  40-8.070;  5/1/00 
revegetation;  10  CSR  40-3.120;  5/1/00 

underground  operations;  10  CSR  40-3.270;  5/1/00 
road,  transportation  requirements;  10  CSR  40-3.140;  5/1/00 
signs  and  markers;  10  CSR  40-3.010;  5/1/00 
small  operator’s  assistance;  10  CSR  40-8.050;  5/1/00 
use  of  explosives;  10  CSR  40-3.050;  5/1/00 

LEAD  ABATEMENT  AND  ASSESSMENT  LICENSING, 
TRAINING  ACCREDITATION 

lead  risk  assessment;  19  CSR  30-70.620;  2/15/00 

LIVESTOCK  PURCHASES 

price  reporting;  2 CSR  10-5.005;  10/1/99;  2 CSR  10-5.010; 
11/15/99,  3/1/00 


LOTTERY,  STATE 

cash  prizes;  12  CSR  40-60.020;  2/15/00 
licenses;  12  CSR  40-40.090;  2/15/00 


MASSAGE,  BOARD  OF  THERAPEUTIC 

application;  4 CSR  197-2.010;  4/3/00 

change  of  name,  ownership,  location;  4 CSR  197-5.030;  4/3/00 

complaint  handling;  4 CSR  197-6.010;  4/3/00 

definitions;  4 CSR  197-1.010;  4/3/00 

fees;  4 CSR  197-1.040;  4/3/00 

investigation;  4 CSR  197-6.020;  4/3/00 

license 

issuance;  4 CSR  197-5.020;  4/3/00 
provisional;  4 CSR  197-2.030;  4/3/00 
renewal;  4 CSR  197-2.050;  4/3/00 

business;  4 CSR  197-5.040;  4/3/00 
mentor,  certified;  4 CSR  197-4.010;  4/3/00 
name,  address  changes;  4 CSR  197-1.030;  4/3/00 
reciprocity;  4 CSR  197-2.020;  4/3/00 
standards  of  practice;  4 CSR  197-3.010;  4/3/00 
students;  4 CSR  197-2.040;  4/3/00 
survey  inspections;  4 CSR  197-5.010;  4/3/00 
titling;  4 CSR  197-1.020;  4/3/00 
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MATERNAL,  CHILD  AND  FAMILY  HEALTH 

child,  adult  care  food  program;  19  CSR  40-5.050;  5/15/00 

MEDICAID 

certificate  of  need  projects;  13  CSR  70-15.010;  1/14/00,  5/15/00 
copayment,  pharmacy  services;  13  CSR  70-4.051;  6/15/00 
disproportionate  share  hospitals;  13  CSR  70-15.010;  12/15/99, 
3/1/00,  6/1/00 

MENTAL  HEALTH,  DEPARTMENT  OF 

Missouri  Alliance  for  Individuals;  9 CSR  45-5.040;  10/1/99, 
3/15/00 

recovery  of  overpayments  to  providers;  9 CSR  25-4.040; 
10/1/99,  3/15/00 

METALLIC  MINERALS  WASTE  MANAGEMENT 

administrative  penalty  assessment;  10  CSR  45-3.010;  4/17/00 
closure  and  inspection  plan;  10  CSR  45-6.020;  4/17/00 
definitions;  10  CSR  45-2.010;  4/17/00 
financial  assurance;  10  CSR  45-6.030;  4/17/00 
organization;  10  CSR  45-1.010;  4/17/00 
permit  applications;  10  CSR  45-6.010;  4/17/00 

MILK  BOARD,  STATE 

inspection  fees;  2 CSR  80-5.010;  2/15/00,  3/15/00,  6/15/00 
pasteurized  milk  ordinance;  2 CSR  80-2.180;  11/15/99, 

12/1/99 

MINORITY/WOMEN  BUSINESS  ENTERPRISE 

certification;  1 CSR  10-17.040;  5/1/00 

participation  in  procurement  process;  1 CSR  10-17.050;  5/1/00 

MOTORCYCLE  SAFETY 

requirements;  11  CSR  60-1.070;  1/3/00,  4/17/00 

MOTOR  VEHICLE 

fees  assessed;  12  CSR  10-25.090;  2/15/00,  6/1/00 
handicapped  parking  cones;  12  CSR  10-23.450;  12/1/99, 

4/3/00 

license  plates,  personalized;  12  CSR  10-23.100;  3/1/00, 

6/15/00 

MOTOR  VEHICLE  COMMISSION 

advertising  practices;  12  CSR  60-5.010;  11/15/99,  3/1/00 
boat  dealers;  12  CSR  60-2.020;  11/15/99,  3/1/00 
boat  manufacturers;  12  CSR  60-2.110;  11/15/99,  3/1/00 
business  records;  12  CSR  60-2.140,  12  CSR  60-2.160; 

11/15/99,  3/1/00 

certificate  of  numbers  and  plates;  12  CSR  60-2.170;  11/15/99, 
3/1/00 

classic  vehicle  dealers;  12  CSR  60-2.080;  11/15/99,  3/1/00 
commission;  12  CSR  60-1.020;  11/15/99,  3/1/00 
complaint  handling  and  disposition  procedures;  12  CSR  60- 
1.050;  11/15/99,  3/1/00 

dealer  license  plates;  12  CSR  60-2.150;  11/15/99,  3/1/00 
definitions;  12  CSR  60-1.010;  11/15/99,  3/1/00 
deliberations  of  the  commission;  12  CSR  60-4.080;  11/15/99, 
3/1/00 

disciplinary  procedures  and  hearings;  12  CSR  60-4.040; 
11/15/99,  3/1/00 

fees;  12  CSR  60-1.060;  11/15/99,  3/1/00 
franchised  new  dealers;  12  CSR  60-2.030;  11/15/99,  3/1/00 
hearing  officer;  12  CSR  60-4.050;  11/15/99,  3/1/00 
historic  vehicle  dealers;  12  CSR  60-2.070;  11/15/99,  3/1/00 
license  denial  or  disciplinary  actions;  12  CSR  60-4.010; 
11/15/99,  3/1/00 

licensure;  12  CSR  60-2.010;  11/15/99,  3/1/00 


motorcycle  dealers;  12  CSR  60-2.090;  11/15/99,  3/1/00 
new  vehicle  and  trailer  manufacturers;  12  CSR  60-2.100; 
11/15/99,  3/1/00 

notice  of  hearing;  12  CSR  60-4.060;  11/15/99,  3/1/00 
organization;  12  CSR  60-1.030;  11/15/99,  3/1/00 
place  of  business;  12  CSR  60-2.120;  11/15/99,  3/1/00 
activity  conducted  away;  12  CSR  60-3.010;  11/15/99, 

3/1/00 

prehearing  conferenees  and  stipulations;  12  CSR  60-4.070; 
11/15/99,  3/1/00 

recreational  vehicle  dealers;  12  CSR  60-2.060;  11/15/99, 

3/1/00 

registration  with  the  secretary  of  state;  12  CSR  60-2.130; 
11/15/99,  3/1/00 

release  of  publie  reeords;  12  CSR  60-1.040;  11/15/99,  3/1/00 
review  of  license  denial;  12  CSR  60-4.020;  11/15/99,  3/1/00 
used  vehicle  dealers;  12  CSR  60-2.040;  11/15/99,  3/1/00 
waiver  of  hearing;  12  CSR  60-4.030;  11/15/99,  3/1/00 
wholesale  dealers;  12  CSR  60-2.050;  11/15/99,  3/1/00 

MOTOR  VEHICLE  INSPECTION  DIVISION 

areas  for  inspection;  11  CSR  50-2.350;  12/1/99,  3/15/00 
brake 

components;  11  CSR  50-2.160;  3/1/00,  6/15/00 
performance;  11  CSR  50-2.150;  3/1/00,  6/15/00 
certificate,  report  and  printer  functions;  11  CSR  50-2.405; 
12/1/99,  3/15/00 

display  and  program  requirements;  11  CSR  50-2.403;  12/1/99, 
3/15/00 

documentation,  logistics,  warranty;  11  CSR  50-2.407;  12/1/99, 
3/15/00 

emission  fees;  11  CSR  50-2.360;  12/1/99,  3/15/00 
emission  test  procedures;  11  CSR  50-2.400;  2/1/00,  5/15/00 
fuel  system;  11  CSR  50-2.290;  3/1/00,  6/15/00 
general  speeifications;  11  CSR  50-2.401;  12/1/99,  3/15/00 
homemade  trailers;  11  CSR  50-2.430;  3/1/00,  6/15/00 
inspection  station 

licensing;  11  CSR  50-2.370;  12/1/99,  3/15/00 
operational  requirements;  11  CSR  50-2.090;  3/1/00,  6/15/00 
inspeetor/mechanie  licensing;  11  CSR  50-2.380;  12/1/99, 

3/15/00;  11  CSR  50-2.080;  3/1/00,  6/15/00 
MAS  software  funetions;  11  CSR  50-2.402;  12/1/99,  3/15/00 
odometer  reading;  11  CSR  50-2.440;  3/1/00,  6/15/00 
proeedures  for  emission  only  tests;  11  CSR  50-2.420;  12/1/99, 
3/15/00 

safety/emission  stickers;  11  CSR  50-2.390;  12/1/99,  3/15/00 
school  bus  inspection;  11  CSR  50-2.320;  3/1/00,  6/15/00 
stickers,  decals;  11  CSR  50-2.100;  3/1/00,  6/15/00 
technical  specifications;  11  CSR  50-2.406;  12/1/99,  3/15/00 
test  record  specifications;  11  CSR  50-2.404;  12/1/99,  3/15/00 
vehicles  failing  reinspection;  11  CSR  50-2.410;  12/1/99,  3/15/00 

NURSING  HOME  ADMINISTRATORS 

examination;  13  CSR  73-2.070;  12/1/99,  3/15/00 
fees;  13  CSR  73-2.015;  12/1/99,  3/15/00 
licensure;  13  CSR  73-2.020;  12/1/99,  3/15/00 

NURSING  HOME  PROGRAM 

reimbursement 

allowance;  13  CSR  70-10.110;  4/3/00 

NURSING,  STATE  BOARD  OF 

licensure;  4 CSR  200-4.020;  6/15/00 

OPERATION  PAYBACK  PROGRAM 

definition;  11  CSR  30-9.010;  4/3/00 

organization  disqualification;  11  CSR  30-9.050;  4/3/00 

participation  eligibility;  11  CSR  30-9.020;  4/3/00 
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reimbursement  criteria;  11  CSR  30-9.030;  4/3/00 
restrictions;  11  CSR  30-9.040;  4/3/00 

PEACE  OEEICER  STANDARDS  AND  TRAINING 
PROGRAM  (POST) 

application  procedures;  11  CSR  75-10.090;  12/15/99,  4/3/00 
certification;  11  CSR  75-3.010;  12/15/99,  4/3/00 
eligibility;  11  CSR  75-3.020;  12/15/99,  4/3/00 
officers;  11  CSR  75-3.060;  12/15/99,  4/3/00 
requirements  and  terms;  11  CSR  75-3.030;  12/15/99,  4/3/00 
review  request  for  evaluation;  11  CSR  75-3.070;  12/15/99, 
4/3/00 

suspension;  11  CSR  75-3.080;  12/15/99,  4/3/00 
continuing  education 

application;  11  CSR  75-11.060,  3/15/00 
course  providers;  11  CSR  75-11.070,  3/15/00 
cost  items;  11  CSR  75-10.060;  12/15/99,  4/3/00 
definitions;  11  CSR  75-2.010;  7/15/99,  11/15/99,  3/15/00 
eligibility  for  certification;  11  CSR  75-3.020,  3/15/00 
fund;  11  CSR  75-10.010;  12/15/99,  4/3/00 

distribution;  11  CSR  75-10.100;  12/15/99,  4/3/00 
eligible  applicants;  11  CSR  75-10.030;  12/15/99,  4/3/00 
terms  and  conditions;  11  CSR  75-10.020;  12/15/99,  4/3/00 
suspension;  11  CSR  75-11.040;  12/15/99,  4/3/00 
trainee  attendance,  performance;  11  CSR  75-6.020;  6/15/00 
training 

certifying  basic  courses;  11  CSR  75-6.030;  6/15/00 
eligible;  11  CSR  75-10.040;  12/15/99,  4/3/00 
ineligible;  11  CSR  75-10.050;  12/15/99,  4/3/00 
training  eenters;  11  CSR  75-5.040,  3/15/00 
waivers;  11  CSR  75-3.050;  12/15/99,  4/3/00 

PERSONNEL  ADVISORY  BOARD  AND  DIVISION 
OE  PERSONNEL 

broad  classifieation  bands;  1 CSR  20-2.015;  4/15/99,  8/16/99 
definitions;  1 CSR  20-5.015;  10/15/99,  3/15/00 
hours  of  work  and  holidays;  1 CSR  20-5.010;  10/15/99,  3/15/00, 
5/15/00 

leaves  of  absence;  1 CSR  20-5.020;  10/15/99,  3/15/00,  5/15/00 
ShareLeave;  1 CSR  20-5.025;  10/15/99,  3/15/00 

PETROLEUM  STORAGE  TANK  INSURANCE  EUND 

claims  for  cleanup  costs;  10  CSR  100-5.010;  5/1/00 
definitions;  10  CSR  100-2.010;  5/1/00 

PHARMACY,  STATE  BOARD  OE 

definitions  and  standards;  4 CSR  220-5.030;  4/17/00 
drug  distributor  licensing;  4 CSR  220-5.020;  4/17/00 
out-of-state;  4 CSR  220-5.050;  4/17/00 
edueation,  continuing;  4 CSR  220-2.100;  4/17/00 
electronic  data  processing;  4 CSR  220-2.080;  4/17/00 
fees;  4 CSR  220-4.010;  4/17/00 
license,  temporary;  4 CSR  220-2.036;  4/17/00 
medieal  gas  distributors;  4 CSR  220-5.070;  4/17/00 
permits;  4 CSR  220-2.020;  4/17/00 
prescription  requirements;  4 CSR  220-2.018;  4/17/00 
standards  of  operation;  4 CSR  220-2.010;  4/17/00 


PHYSICAL  THERAPISTS,  AND  ASSISTANTS 

fees;  4 CSR  150-3.080;  5/15/00 
licensure;  4 CSR  150-3.170;  5/15/00 

PHYSICIAN  ASSISTANTS 

applieants;  4 CSR  150-7.300;  3/1/00 

late  registration,  reinstatement;  4 CSR  150-7.125;  3/1/00 
fees;  4 CSR  150-7.200;  3/1/00 


grounds  for  discipline;  4 CSR  150-7.140;  3/1/00 
lieensure;  4 CSR  150-7.120;  3/1/00 

applicants;  4 CSR  150-7.100;  3/1/00 
renewal;  4 CSR  150-7.310;  3/1/00 
name,  address  changes,  retirement;  4 CSR  150-7.122;  3/1/00 

PHYSICIANS  AND  SURGEONS 

definitions;  4 CSR  150-2.001;  3/1/00 

examination;  4 CSR  150-2.005;  3/1/00 

fees;  4 CSR  150-2.080;  2/1/00,  5/15/00 

international  medical  graduates;  4 CSR  150-2.100;  3/1/00 

temporary  lieense  to  teach;  4 CSR  150-2.065;  3/1/00 

PODIATRIC  MEDICINE,  STATE  BOARD  OE 

fees,  4 CSR  230-2.070;  3/1/00,  6/15/00 

POLICE  COMMISSIONERS,  BOARD  OE  KANSAS  CITY 

application;  17  CSR  10-2.020;  2/15/00 
classifications;  17  CSR  10-2.030;  2/15/00 
fees;  17  CSR  10-2.040;  2/15/00 
firearms  qualification;  17  CSR  10-2.055;  2/15/00 
regulation,  lieensing;  17  CSR  10-2.010;  2/15/00 
suspension,  revocation;  17  CSR  10-2.060;  2/15/00 
testing,  qualifications;  17  CSR  10-2.050;  2/15/00 

PSYCHOLOGISTS,  STATE  COMMITTEE  OE 

fees;  4 CSR  235-1.010;  4/17/00 

PUBLIC  DRINKING  WATER  PROGRAM 

analyses;  10  CSR  60-5.010;  8/2/99,  2/1/00,  3/1/00 
eapacity  requirements;  10  CSR  60-3.030;  8/2/99,  10/15/99, 
2/1/00 

eonstruetion  authorization;  10  CSR  60-3.010;  8/2/99,  10/15/99, 
2/1/00 

eonsumer  confidence  report;  10  CSR  60-8.030;  8/2/99,  2/1/00 
eontaminant  levels,  maximum;  10  CSR  60-4.010;  1/14/00 
disinfection  byproduets;  10  CSR  60-4.090;  1/14/00 
turbidity  and  monitoring;  10  CSR  60-4.050;  1/14/00 
eontinuing  operating  authority;  10  CSR  60-3.020;  8/2/99, 
10/15/99,  2/1/00 

definitions;  10  CSR  60-2.015;  1/14/00 
disinfection  requirements;  10  CSR  60-4.055;  1/14/00 
exemptions;  10  CSR  60-6.020;  8/2/99,  2/1/00 
laboratory  eertifieation;  10  CSR  60-5.020;  1/14/00 
notifieation  of  eonditions;  10  CSR  60-8.010;  1/1/4/00 
penalty  assessment;  10  CSR  60-6.070;  8/2/99,  2/1/00 
reporting  requirements;  10  CSR  60-7.010;  1/14/00 
variances;  10  CSR  60-6.010;  8/2/99,  2/1/00 
schedules;  10  CSR  60-6.030;  8/2/99,  2/1/00 

PUBLIC  SERVICE  COMMISSION 

dispute  resolution,  alternative;  4 CSR  240-2.125;  6/1/00 
teleeommunications  companies 

billing  and  payment  standards;  4 CSR  240-33.040;  10/1/99, 
3/15/00 

eomplaint  proeedures;  4 CSR  240-33.110;  10/1/99,  3/15/00 
definitions;  4 CSR  240-33.020;  10/1/99,  3/15/00 
deposits  and  guarantees;  4 CSR  240-33.050;  10/1/99, 
3/15/00 

discontinuanee  of  service;  4 CSR  240-33.070;  10/1/99, 
3/15/00 

disputes;  4 CSR  240-33.080;  10/1/99,  3/15/00 
inquiries;  4 CSR  240-33.060;  10/1/99,  3/15/00 
operator  service;  4 CSR  240-33.130;  10/1/99,  3/15/00 
payment  deferral  for  schools  and  libraries;  4 CSR  240- 
33.120;  10/1/99,  3/15/00 

pay  telephone;  4 CSR  240-33.140;  10/1/99,  3/15/00 
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provisions,  general;  4 CSR  240-33.010;  10/1/99,  3/15/00 
settlement  agreements;  4 CSR  240-33.090;  10/1/99,  3/15/00 
variance;  4 CSR  240-33. 100;  10/1/99,  3/15/00 
telecommunication  services 

snap-back  requirements;  4 CSR  240-32.120;  10/1/99,  3/1/00 
providers;  4 CSR  240-33.150;  12/1/99 
surety  bonding  requirements;  4 CSR  240-32.110;  10/1/99, 
3/1/00 
telephone  utilities 

billing  and  payment  standards;  4 CSR  240-33.040;  10/1/99 

complaint  procedures;  4 CSR  240-33.110;  10/1/99 

definitions;  4 CSR  240-33.020;  10/1/99 

deposits  and  guarantees;  4 CSR  240-33.050;  10/1/99 

discontinuance  of  service;  4 CSR  240-33.070;  10/1/99 

disputes;  4 CSR  240-33.080;  10/1/99 

general  provisions;  4 CSR  240-33.010;  10/1/99 

inquiries;  4 CSR  240-33.060;  10/1/99 

settlement  agreements;  4 CSR  240-33.090;  10/1/99 

variances;  4 CSR  240-33.100;  10/1/99 

PURCHASING  AND  MATERIALS  MANAGEMENT 

definitions;  1 CSR  40-1.030;  5/1/00 
organization;  1 CSR  40-1.010;  5/1/00 
solicitation,  receipt  of  bids;  1 CSR  40-1.050;  5/1/00 
vendor  registration;  1 CSR  40-1.060;  5/1/00 

REAL  ESTATE  COMMISSION 

advertising;  4 CSR  250-8.070;  2/15/00,  6/1/00 
agency  disclosure;  4 CSR  250-8.095;  2/15/00,  6/1/00 
brokerage 

relationship  confirmation;  4 CSR  250-8.096;  2/15/00, 
6/1/00 

relationship  disclosure;  4 CSR  250-8.095;  2/15/00, 

6/1/00 

service  agreements;  4 CSR  250-8.090;  2/15/00,  6/1/00 
broker  supervision;  4 CSR  250-8.020;  2/15/00,  6/1/00 
disclosure  form;  4 CSR  250-8.097;  2/15/00,  6/1/00 
management  agreements;  4 CSR  250-8.210;  2/15/00,  6/1/00 
retention  of  records;  4 CSR  250-8.160;  2/15/00,  6/1/00 


RESPIRATORY  CARE,  MISSOURI  BOARD  FOR 

continuing  education;  4 CSR  255-4.010;  2/1/00,  5/15/00 
fees;  4 CSR  255-1.040;  2/1/00,  5/15/00 
inactive  status;  4 CSR  255-2.050;  2/1/00,  5/15/00 
license  renewal;  4 CSR  255-2.040;  2/1/00,  5/15/00 
reinstatement;  4 CSR  255-2.060;  2/1/00,  5/15/00 
supervision  of  permit  holders;  4 CSR  255-3.010;  2/1/00,  5/15/00 

RETIREMENT  SYSTEMS 

county  employees’  retirement  fund 

administration  of  fund;  16  CSR  50-2.160;  5/1/00 
appeal  process;  16  CSR  50-1.020;  5/1/00 
benefits  upon  participant’s  death;  16  CSR  50-2.120;  5/1/00 
buyback  of  creditable  service 

before  creation  of  retirement  system;  16  CSR 
50-3.040;  5/1/00 

changes  when  retiree  returns  to  employment;  16  CSR 
50-3.080;  5/1/00 

early  buyback;  16  CSR  50-3.090;  5/1/00 
forfeiture  of  creditable  service;  16  CSR  50-3.050; 
5/1/00 

opt-out  by  member;  16  CSR  50-3.030;  5/1/00 
special  consultant;  16  CSR  50-3.060;  5/1/00 
refunds;  16  CSR  50-3.070;  5/1/00 
calculation  of  creditable  service;  16  CSR  50-3.010;  5/1/00 
certification  of  employment  and  salary;  16  CSR  50-2.050; 
5/17/99,  8/16/99 


cost-of-living  adjustment;  16  CSR  50-2.140;  5/1/00 
definitions;  16  CSR  50-2.010;  5/1/00 
direct  rollover  option;  16  CSR  50-2.130;  5/1/00 
early  retirement  benefit;  16  CSR  50-2.100;  5/1/00 
eligibility  for  benefits;  16  CSR  50-2.030;  5/1/00 
eligibility,  participation;  16  CSR  50-2.030;  5/1/00 
employee  contributions;  16  CSR  50-2.020;  5/1/00 
normal  retirement  benefit;  16  CSR  50-2.090;  5/1/00 
open  records  policy;  16  CSR  50-1.030;  5/1/00 
organization;  16  CSR  50-1.010;  5/1/00 
payment  of  benefits;  16  CSR  50-2.035;  5/1/00 
payroll  contributions;  16  CSR  50-2.020;  5/1/00 
purchase  of  prior  creditable  service;  16  CSR  50-2.020; 
5/1/00 

refund  of  contributions;  16  CSR  50-2.040;  5/1/00 
rehires;  16  CSR  50-2.110;  5/1/00 

separation  from  service  before  retirement;  16  CSR  50-2.020; 
5/1/00 

service  and  compensation;  16  CSR  50-2.050;  5/1/00 
source  of  pension  funds;  16  CSR  50-2.080;  5/1/00 
survivorship  rights,  service  requirements;  16  CSR  50-2.060; 
5/1/00 

timing  of  applications,  benefit  state  date;  16  CSR  50-2.035; 
5/1/00 

transition  rule,  effective  date;  16  CSR  50-2.150;  5/1/00 
Missouri  state  employees  (MOSERS) 
appeals;  16  CSR  30-2.290;  4/17/00 

procedure  for  retirement;  16  CSR  30-2.240;  4/17/00 
applications 

long-term  disability;  16  CSR  30-2.181;  4/17/00 
medical  review;  16  CSR  30-2.190;  4/17/00 
benefits;  16  CSR  30-2.220;  4/17/00 

denial,  long-term;  16  CSR  30-2.241;  4/17/00 
effects;  16  CSR  30-2.242;  4/17/00 
break-in-service;  16  CSR  30-2.270;  4/17/00 
charges  for  documents;  16  CSR  30-2.130;  4/17/00 
computation  of  credit;  16  CSR  30-2.140;  4/17/00 
confidentiality  of  records;  16  CSR  30-2.120;  4/17/00 
cost-of-living  allowance;  16  CSR  30-2.260;  4/17/00 
creditable  service  for  person  restored  to  employment;  16 
CSR  30-2.300;  4/17/00 

disability  appeal  procedure;  16  CSR  30-2.240;  4/17/00 
disparity  in  physician’s  opinions;  16  CSR  30-2.210;  4/17/00 
earning  capacity  rule;  16  CSR  30-2.250;  4/17/00 
employee  with  more  than  one  state  job;  16  CSR  30-2.280; 
4/17/00 

layoff  status;  16  CSR  30-2.320;  4/17/00 
military  service 

credit  for;  16  CSR  30-2.030;  4/17/00 
purchase  of;  16  CSR  30-2.031;  4/17/00 
notification 

sick  leave;  16  CSR  30-2.040;  4/17/00 
retired  member  of  election;  16  CSR  30-2.070;  4/17/00 
termination  of  active  employment;  16  CSR  30-2.030; 
4/17/00 

optional  life  insurance;  16  CSR  30-2.310;  4/17/00 
options  in  lieu  of  annuity;  16  CSR  30-2.285;  4/17/00 
refunds  of  premiums;  16  CSR  30-2.311;  4/17/00 
use  of  sick  leave,  annual  leave  before  disability;  16  CSR  30- 
2.160;  4/17/00 

verification  of  service;  16  CSR  30-2.150;  4/17/00 
nonteacher  school  employee 

source  of  funds;  16  CSR  10-6.020;  1/3/00,  4/17/00 
public  school  retirement 

reinstatement,  credit  purchases;  16  CSR  10-4.014;  12/1/99, 
3/15/00 

nonteaeher  employee;  16  CSR  10-6.045;  12/1/99, 
3/15/00 
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SOLID  WASTE  MANAGEMENT 

district  grants;  10  CSR  80-9.050;  1/14/00 
financial  assistance;  10  CSR  80-9.040;  1/14/99 

SPEECH-LANGUAGE  PATHOLOGISTS  AND 
AUDIOLOGISTS 

certificate 

display  of;  4 CSR  150-4.210,  4 CSR  150-4.125;  3/1/00 
renewal;  4 CSR  150-4.130,  4 CSR  150-4.215;  3/1/00 
definitions;  4 CSR  150-4.051;  3/1/00 

proficiency  evaluation;  4 CSR  150-4.200;  3/1/00 
educational  requirements;  4 CSR  150-4.105  ; 3/1/00 
fees;  4 CSR  150-4.060;  3/1/00 
licensure 

provisional;  4 CSR  150-4.055;  3/1/00 
registration,  process;  4 CSR  150-4.120,  4CSR  150-4.205;  3/1/00 
scope  of  practice;  4 CSR  150-4.115,  4 CSR  150-4.203;  3/1/00 
supervision  requirements;  4 CSR  150-4.110,  4 CSR  150-4.201; 
3/1/00 

SUDDEN  INEANT  DEATH  SYNDROME  (SIDS) 

administration  of  program;  19  CSR  40-3.010;  3/15/00 

TAX,  CITY  SALES,  TRANSPORTATION 

adjustment  to  decennial  census;  12  CSR  10-11.200;  12/15/99, 
4/3/00 

annexation;  12  CSR  10-11.230;  12/15/99,  4/3/00 
county  tax  applies;  12  CSR  10-11.090;  12/15/99,  4/3/00 
deductions;  12  CSR  10-5.035;  12/15/99,  4/3/00 
distribution  of  delinquent  tax;  12  CSR  10-11.210;  12/15/99, 
4/3/00 

effective  date 

city  sales  tax;  12  CSR  10-5.015;  12/15/99,  4/3/00 
county  sales  tax;  12  CSR  10-11.030;  12/15/99,  4/3/00 
tax  imposed;  12  CSR  10-5.020,  12  CSR  10-11.040; 
12/15/99,  4/3/00 

transfers;  12  CSR  10-5.105;  12/15/99,  4/3/00 
transportation  tax;  12  CSR  10-5.520;  12/15/99,  4/3/00 
erroneous  business  locations;  12  CSR  10-11.190;  12/15/99, 
4/3/00 

filing  of  incorporation;  12  CSR  10-11.220;  12/15/99 
refund  procedures;  12  CSR  10-5.080;  6/1/00 

TAX  COMMISSION,  STATE 

agrieultural  land  productive  values;  12  CSR  30-4.010;  2/1/00, 
6/1/00 

forms;  12  CSR  30-1.030;  11/15/99,  4/17/00 

private  car  companies;  12  CSR  30-2.017;  11/15/99,  4/17/00 

private  railcar  industry;  12  CSR  30-2.018;  11/15/99,  4/17/00 

TAX  CREDIT 

maternity  homes;  13  CSR  40-80.010;  10/1/99,  3/1/00 

TAX,  INCOME 

employers’  withholding  of  tax;  12  CSR  10-2.015,  1/3/00,  5/1/00 
rate  of  interest;  12  CSR  10-41.010;  12/15/99,  4/3/00 

TAX,  SALES/USE 

advertising  sales;  12  CSR  10-103.610;  2/1/00,  6/1/00 
applieation  required;  12  CSR  10-4.275;  6/1/00 
amended  returns;  12  CSR  10-4.330;  6/1/00 
bad  debts  credit  or  refund;  12  CSR  10-115.100;  6/1/00 
boats  and  outboard  motors;  12  CSR  10-103.360;  12/15/99, 

4/3/00 

burden  of  proof;  12  CSR  10-101.500;  1/3/00,  5/15/00 
claim  form;  12  CSR  10-4.260,  12  CSR  10-3.518;  6/1/00 


computer  software;  12  CSR  10-109.050;  12/15/99,  4/17/00 
drugs  and  medical  equipment;  12  CSR  10-111.013  (changed  to 
12  CSR  10-110.013);  11/1/99,  3/1/00 
drugs  and  medicines;  12  CSR  10-3.098;  6/1/00 
farm  machinery,  equipment  exemptions;  12  CSR  10-110.900; 
1/3/00,  5/1/00 

food  and  beverages;  12  CSR  10-103.500;  12/15/99,  4/3/00 
government  contractors;  12  CSR  10-112.300;  12/15/99,  4/3/00 
grains,  seed,  pesticides,  herbicides,  fertilizers;  12  CSR  10- 
110.920;  2/1/00,  6/15/00 

isolated  or  occasional  sales;  12  CSR  10-103.200;  2/1/00,  6/1/00 
livestock;  12  CSR  10-110.910;  2/1/00,  6/15/00 
material  recovery,  exemption;  12  CSR  10-111.060;  1/3/00, 
5/1/00 

orthopedic,  prosthetic  devices;  12  CSR  10-3.852;  6/1/00 
refund,  credit,  application;  12  CSR  10-3.516;  6/1/00 
no  interest;  12  CSR  10-3.528;  6/1/00 
procedure;  12  CSR  10-11.150;  6/1/00 
rather  than  credit;  12  CSR  10-3.526,  12  CSR  10-4.265; 
6/1/00 

who  should  request;  12  CSR  10-3.520,  12  CSR  10-4.255; 
6/1/00 

return  required;  12  CSR  10-3.040;  1/14/00 
unconstitutional;  12  CSR  10-3.530;  6/1/00 
veterinary  transactions;  12  CSR  10-103.390;  12/15/99,  4/3/00 


TRAFEIC  REGULATIONS 

overdimension  and  overweight  permits;  7 CSR  10-2.010;  6/1/99, 
12/15/99,  4/17/00 


TRANSPORTATION,  DISADVANTAGED  BUSINESS 
ENTERPRISE  PROGRAM 

appeal;  7 CSR  10-8.101;  6/15/00 

certifying,  recertifying  DBE  firms;  7 CSR  10-8.051;  6/15/00 
procedures  for;  7 CSR  10-8.030;  6/15/00 
renewal;  7 CSR  10-8.040;  6/15/00 
challenge  procedures;  7 CSR  10-8.050;  6/15/00 
commercially  useful  function 

failure  to  perform;  7 CSR  10-8.080;  6/15/00 
performance  by  DBE  firm;  7 CSR  10-8.151;  6/15/00 
complaints,  ineligibility;  7 CSR  10-8.081;  6/15/00 
confidentiality,  financial;  7 CSR  10-8.161;  6/15/00 
decertification  procedures;  7 CSR  10-8.070;  6/15/00 
definitions;  7 CSR  10-8.011,  7 CSR  10-8.020,  7 CSR  10-8.210; 
6/15/00 

department  determination;  7 CSR  10-8.090;  6/15/00 
directory,  publication;  7 CSR  10-8.230;  6/15/00 
effective  date;  7 CSR  10-8.041;  6/15/00 
eligibility  to  remove  a firm;  7 CSR  10-8.091;  6/15/00 
goals,  contract;  7 CSR  10-8.121;  6/15/00 

participation  credit;  7 CSR  10-8.131;  6/15/00 
good  faith  efforts;  7 CSR  10-8.141;  6/15/00 
governed,  bound  by  program;  7 CSR  10-8.031;  6/15/00 
information,  general;  7 CSR  10-8.010,  7 CSR  10-8.021;  6/15/00 
mentor-protege  agreement;  7 CSR  10-8.060;  6/15/00 
payment,  recordkeeping,  audit;  7 CSR  10-8.111;  6/15/00 
reporting,  disclosure  requirements;  7 CSR  10-8.071;  6/15/00 
set-aside  program;  7 CSR  10-8.200;  6/15/00 

bidding  limitations;  7 CSR  10-8.250;  6/15/00 
disqualification;  7 CSR  10-8.270;  6/15/00 
goals,  subcontracting;  7 CSR  10-8.260;  6/15/00 
participation;  7 CSR  10-8.220;  6/15/00 
retaining  qualification;  7 CSR  10-8.240;  6/15/00 
unified  certification  program;  7 CSR  10-8.061;  6/15/00 
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UNEMPLOYMENT  INSURANCE 

lessor  employing  units;  8 CSR  10-4.160;  6/15/00 

VOTER  APPLICATION  AND  EORMS 

postcard  form;  15  CSR  30-4.010;  10/1/99,  1/14/00 

WATER  PATROL,  DIVISION  OE 

approval  of  aids;  11  CSR  80-5.010;  12/1/99,  3/15/00 
display  of 

expiration  stickers;  11  CSR  80-7.010;  2/1/00,  6/15/00 
identification  numbers;  11  CSR  80-4.010;  2/1/00,  6/15/00 
diver’s  flag;  11  CSR  80-2.010;  2/1/00,  6/15/00 
organization;  11  CSR  80-1.010;  2/1/00,  6/15/00 
reporting  requirements;  11  CSR  80-6.010;  2/1/00,  6/15/00 
cancellation  or  change  of  permit;  11  CSR  80-8.010; 
2/1/00,  6/15/00 

ski  jump;  11  CSR  80-3.020;  2/1/00,  6/15/00 
ski  mirror;  11  CSR  80-3.010;  2/1/00,  6/15/00 

WATER  QUALITY 

effluent  regulations;  10  CSR  20-7.015;  4/1/99,  10/1/99 

WEIGHTS  AND  MEASURES 

packaging  and  labeling;  2 CSR  90-20.140;  4/3/00 
price  verification;  2 CSR  90-25.010;  4/3/00 
sale  of  commodities;  2 CSR  90-20.040;  4/3/00 

WORKERS’  COMPENSATION 

rehabilitation;  8 CSR  50-4.010;  3/1/00 

resolution  of  medical  fee  disputes;  8 CSR  50-2.030;  3/1/00 

WORKFORCE  DEVELOPMENT 

application;  4 CSR  195-5.020;  4/17/00 
employee/trainee  eligibility;  4 CSR  195-5.030;  4/17/00 
purpose,  business  eligibility;  4 CSR  195-5.010;  4/17/00 

YOUTH  SERVICES,  DIVISION  OF 

aftercare  supervision;  13  CSR  110-3.030;  3/15/00 
revocation;  13  CSR  110-3.040;  3/15/00 
classification 

criteria;  13  CSR  110-2.040;  3/15/00 
services;  13  CSR  110-2.010;  3/15/00 
confidentiality  of  case  records;  13  CSR  110-2.140;  3/15/00 
constitutional  rights;  13  CSR  110-2.120;  3/15/00 
day  release;  13  CSR  110-2.070;  3/15/00 
dual  jurisdiction  procedure;  13  CSR  110-5.010;  3/15/00 
facility  managers;  13  CSR  110-2.110;  3/15/00 
furlough  policies;  13  CSR  110-2.060;  3/15/00 
grievance  procedure;  13  CSR  110-3.060;  3/15/00 
committed  youth;  13  CSR  110-2.100;  3/15/00 
hazardous  placement  policy;  13  CSR  110-2.090;  3/15/00 
individual  treatment  plans;  13  CSR  110-3.010;  3/15/00 
organization;  13  CSR  110-1.010;  3/15/00 
reception  centers;  13  CSR  110-2.020;  3/15/00 
release  from  facilities;  13  CSR  110-2.130;  3/15/00 
revocation  procedure;  13  CSR  110-3.050;  3/15/00 
runaways;  13  CSR  110-2.080;  3/15/00 
Safe  Schools  Act;  13  CSR  110-3.015;  3/15/00 
service  coordinator  involvement;  13  CSR  110-3.020;  3/15/00 
service  needs,  unique;  13  CSR  110-2.030;  3/15/00 
training  programs;  13  CSR  110-2.150;  3/15/00 
transfers;  13  CSR  110-2.050;  3/15/00 
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ORDER  FORM 

□ Enclosed  is  my  check  for  $56  as  payment  in  advance  for  one  year  of  the 
Missouri  Register 

Please  start  my  subscription  with  the  ^ issue. 

(Back  issues  are  available  to  May  1976,  Vol.  7,  No.  1) 

□ Enclosed  is  my  check  for  $330  for  the  Code  of  State  Regulations 

D This  is  a subscription  renewal 

Please  make  checks  payable  to:  Director  of  Revenue 

Mail  to:  Rebecca  McDowell  Cook 
Secretary  of  State 
Administrative  Rules  Division 
P.O.  Box  1 767 
Jefferson  City,  MO  65102 


name  or  firm  (please  type  or  print) 


P.O.  box  number 


street  address 


BEFORE  YOU  MOVE 

. . . please  let  us  know! 


To  be  sure  that  you  do  not  miss  any  issues  of  your  Missouri  Register  subscription,  please 
notify  us  at  least  four  weeks  before  you  move  to  your  new  address. 

1 . Present  address 

Attach  address  label  from  a recent  issue,  or  print 
name  and  address  exactly  as  shown  on  the  label. 


Name 


Address 


City  State  Zip 

2.  Fill  in  new  address 


Name 


Address 


City 


State 


Zip 
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